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OFFICIAL ACTIONS OF THE ADDISON CITY COUNCIL 
 
 
December 14, 2004 
7:30 p.m. - Council Chambers 
5300 Belt Line Road 
 
Present: Mayor Wheeler, Councilmembers Braun, Chow, Niemann, Silver, Turner,  
Absent: Hirsch 
 
Item #R1 – Consideration of Old Business 
 
The following employees were introduced to the Council: Wendell Pickens (Fire), Marty 
Zielke (Police). 
 
Item #R2 – Consent Agenda 
 
Item #2a – Approval of the Minutes for the November 23, 2004 Council Meeting. 
(Approved) 
 
Item #2b – Consideration of authorization for final payment of $10,922.50 to Davis 
Excavation, and construction of the Westfield Addition Water Service Replacement 
Project. (Approved) 
  
Item #2c – Consideration of approval of award of bid and a Resolution authorizing the City 
Manager to enter into a contract in the amount of $105,500 with Nortex Concrete Lift and 
Stabilization for raising and undersealing concrete pavement on Midway Road. (Approved 
R04-119) 
 
Councilmember Silver moved to duly approve the above listed items.  Councilmember 
Chow seconded.  The motion carried. 
 
Voting Aye: Wheeler, Braun, Chow, Niemann, Silver, Turner 
Voting Nay:   None 
Absent:  Hirsch 
 
Item #R3 – Consideration of a Resolution by the City Council of the Town of Addison, 
Texas authorizing the re-appointment of Larry Dwight as Municipal Judge of Addison 
Municipal Court of Record No. 1 and authorizing the City Manager to enter into a 
compensation agreement with Larry Dwight to perform services as a Municipal Judge.  
 
Councilmember Turner moved to duly pass Resolution No. R04-120 authorizing the City 
Manager to enter into a compensation agreement with Larry Dwight to perform services as 
a Municipal Judge. Councilmember Chow seconded. The motion carried. 
 
Voting Aye: Wheeler, Braun, Chow, Niemann, Silver, Turner 
Voting Nay:   None 
Absent:  Hirsch 
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Item #R4 – Consideration of a Resolution by the City Council of the Town of Addison, 
Texas authorizing the re-appointment of U.H. Specht as Alternate City Judge of Addison 
Municipal Court of Record No. 1 and authorizing the City Manager to enter into a 
compensation agreement with U.H. Specht to perform services as a Municipal Judge. 
 
Councilmember Niemann moved to duly pass Resolution No. R04-121 authorizing the City 
Manager to enter into a compensation agreement with Larry Dwight to perform services as 
an Alternate Municipal Judge.  Councilmember Turner seconded. The motion carried. 
 
Voting Aye: Wheeler, Braun, Chow, Niemann, Silver, Turner 
Voting Nay:   None 
Absent:  Hirsch 
 
Item #R5 – Consideration of a Resolution by the City Council of the Town of Addison, 
Texas authorizing the re-appointment of Albert Fenton as Alternate City Judge of Addison 
Municipal Court of Record No. 1 and authorizing the City Manager to enter into a 
compensation agreement with Albert Fenton to perform services as a Municipal Judge. 
 
Councilmember Chow moved to duly pass Resolution No. R04-122 authorizing the City 
Manager to enter into a compensation agreement with Albert Fenton to perform services 
as an Alternate Municipal Judge.  Councilmember Braun seconded.  The motion carried. 
 
Mayor Wheeler administered the Oath of Offices to Judges Larry Dwight, Albert Fenton 
and U.H. Specht. 
 
Item #R6 – PUBLIC HEARING and consideration of approval of a final plat for one lot of 
5.43 acres and one lot of 2.933 acres, located at 5055 Keller Springs Road and 5057 
Keller Springs Road, on application from Holt Lunsford Commercial, Inc. represented by 
Mr. David Parker. 
 
Mayor Wheeler opened the meeting as a public hearing.  There were no questions or 
comments.  Mayor Wheeler closed the meeting as a public hearing. 
 
Councilmember Niemann moved duly to pass approval of a final plat for one lot of 5.43 
acres and one lot of 2.933 acres, located at 5055 Keller Springs Road and 5057 Keller 
Springs Road, on application from Holt Lunsford Commercial, Inc. represented by Mr. 
David Parker, subject to the following condition: 
 

1. Remove parking easement from plat. 
 
Councilmember Silver seconded. The motion carried. 
 
Voting Aye: Wheeler, Braun, Chow, Niemann, Silver, Turner 
Voting Nay:   None 
Absent:  Hirsch 
  
 
 

OFFICE OF THE CITY SECRETARY                                                                                                  12-14-04 



 
Item #R7 – PUBLIC HEARING and consideration of approval of a replat for one lot of 
.599 acres and one lot of .370 acres, located on the east and west sides of the Landmark 
Extension, on application from the Town of Addison. 
 
Mayor Wheeler opened the meeting as a public hearing.   There were no questions or 
comments.  Mayor Wheeler closed the meeting as a public hearing. 
 
Councilmember Turner moved to duly pass and approve a replat for one lot of .599 acres 
and one lot of .370 acres, located on the east and west sides of the Landmark Extension, 
on application from the Town of Addison, subject to the following conditions. 
 
 -The 0.912 acres between Lots 1 & 2 should be designated as  
  a right-of-way dedication for Landmark Extension. 
 
 -The block of the replat should read as “Lots 1 & 2, Block 3, 
  Quorum West Addition” 
 
Councilmember Silver seconded.  The motion carried. 
 
Voting Aye: Wheeler, Braun, Chow, Niemann, Silver, Turner 
Voting Nay:   None 
Absent:  Hirsch 
 
 
Item #R8 – PUBLIC HEARING and consideration of an Ordinance amending Appendix 
B, “Subdivisions” of the Code of Ordinances of the City, the same being Ordinance No. 
261 of the City, by amending Section III, “Definitions,” to amend the definition of the term 
“Subdivision” and add a definition for the term “Plat;” amending Section VI, “Zoning,” by 
providing that all subdivisions must conform to applicable zoning regulations: amending 
Section XVII by Authorizing the Director of Development Services to approve certain 
amending plats; Amending Sections IV, VII, VIII, IX, X, XI, and XII as set forth herein; 
providing a savings clause; providing a severability clause; and providing an effective date, 
on application from the Town of Addison, represented by Ms. Carmen Moran. 
 
Mayor Wheeler opened the meeting as a public hearing.   There were no questions or 
comments.  Mayor Wheeler closed the meeting as a public hearing. 
 
Councilmember Niemann moved to duly pass Ordinance No. 004-056 amending Appendix 
B, “Subdivisions” of the Code of Ordinances of the City, the same being Ordinance No. 
261 of the City, by amending Section III, “Definitions,” to amend the definition of the term 
“Subdivision” and add a definition for the term “Plat;” amending Section VI, “Zoning,” by 
providing that all subdivisions must conform to applicable zoning regulations: amending 
Section XVII by Authorizing the Director of Development Services to approve certain 
amending plats; Amending Sections IV, VII, VIII, IX, X, XI, and XII as set forth herein; 
providing a savings clause; providing a severability clause; and providing an effective date,  
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on application from the Town of Addison, represented by Ms. Carmen Moran, subject to 
changes in Sections 3, 7 and 9 and final review by the City Attorney. 
 
Councilmember Chow seconded.  The motion carried. 
 
Voting Aye: Wheeler, Braun, Chow, Niemann, Silver, Turner 
Voting Nay:   None 
Absent:  Hirsch 
 
Item #R9 – Consideration of an Ordinance approving a meritorious exception to Chapter 
62, Signs, Section 62-163, Area, for Studio Salon & Fashion, located at 4900 Belt Line 
Road, Suite 250, on application from Studio Salon & Fashion. 
 
Councilmember Niemann moved to deny the request for a meritorious exception to 
Chapter 62, Signs, Section 62-163, Area, for Studio Salon & Fashion, located at 4900 Belt 
Line Road, Suite 250, on application from Studio Salon & Fashion, represented by Mr. 
Robert Brooks, Studio Owner. 
 
Councilmember Silver seconded. The motion carried. 
 
Voting Aye: None 
Voting Nay:   Wheeler, Braun, Chow, Niemann, Silver, Turner 
Absent:  Hirsch 
 
Item #R10 – Consideration of an Ordinance approving a meritorious exception to Chapter 
62, Signs, Section 62-185, Specifications, for Lawry’s, located at 14655 Dallas Pkwy, on 
application from Brown Graphics, Inc. Represented by Mr. Wayne Wood, General 
Manager at Lawry’s.         
 
Councilmember Silver moved to duly pass Ordinance No. 004-057 approving a meritorious 
exception to Chapter 62, Signs, Section 62-185, Specifications, for Lawry’s, located at 
14655 Dallas Pkwy, on application from Brown Graphics, Inc.  subject to the following 
conditions: 
 

1. Exposed neon shall not be allowed. 
2. Dimension of sign face shall be six feet wide by 19 feet tall, with  

a total square footage of 114 square feet, and a total height of 
total sign to be 35 feet tall. 

 
Councilmember Chow seconded.  The motion carried. 
 
Voting Aye: Braun, Chow, Silver, Turner 
Voting Nay:   Wheeler, Niemann 
Absent: Hirsch 
 
Item #R11 – Consideration of an Ordinance approving a meritorious exception to Chapter 
62, Signs, Section 62-163, Area, for Hometeriors, located at 14350 Marsh Lane, on  
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application from Hometeriors/The Gardner Group represented by Mr. Jim Gardner. 
 
Councilmember Chow moved to deny the request for a meritorious exception to Chapter 
62, Signs, Section 62-163, Area, for Hometeriors, located at 14350 Marsh Lane, on 
application from Hometeriors/The Gardner Group represented by Mr. Jim Gardner. 
 
Councilmember Silver and Turner seconded. The motion carried. 
 
Voting Aye: Wheeler, Braun, Chow, Niemann, Silver, Turner 
Voting Nay:   None 
Absent:  Hirsch 
 
Item #R12 – Consideration of an Ordinance approving a meritorious exception to Chapter 
62, Signs, Section 62-162, Premises Sign, for Sam’s, located at 4150 Belt Line Road, on 
application from Ben Bell.                                                        
 
Councilmember Turner moved to duly pass Ordinance 004-058 approving a meritorious 
exception to Chapter 62, Signs, Section 62-162, Premises Sign, for Sam’s, located at 4150 
Belt Line Road, on application from Ben Bell.                                                        
 
Councilmember Chow seconded. The motion carried. 
 
Voting Aye: Wheeler, Braun, Chow, Niemann, Silver, Turner 
Voting Nay:   None 
Absent:  Hirsch 
 
EXECUTIVE SESSION.  At 9:02 p.m., Mayor Wheeler announced that the Council would 
convene into Executive Session. 
 
Item #ES1 – Closed (executive) session of the City Council pursuant to Chapter 551.071 
Texas Government code, to conduct a private consultation with its attorney to seek the 
advice of its attorney about contemplated litigation and on a matter in which the duty of the 
attorney to the governmental body under the Texas Displinary Rules of Professional 
Conduct of the State Bar of Texas clearly conflicts with Chapter 552, Texas Government 
Code, City Council Agenda 10-26-04. 
 
The Council came out of Executive Session at 9:30 p.m. 
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There being no further business before the Council, the meeting was adjourned. 
 
 
 
 
              
        Mayor 
Attest: 
 
 
 ________________________ 
City Secretary 
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Council Agenda Item: #2c 
 
SUMMARY: 
Staff requests approval of an Interlocal Agreement with Texas Local Government Purchasing 
Cooperative for the purpose of cooperative purchasing. 
 
FINANCIAL IMPACT: 
The cost to joint the Texas Local Government Purchasing Cooperative is $200 per year, which 
can be absorbed within the Finance Department budget. 
 
BACKGROUND: 
The Texas Local Government Purchasing Cooperative is an administrative agency created in 
accordance with Section 791.001 of the Texas Government Code.  Its purpose is to obtain the 
benefits and efficiencies that can accrue to members of a cooperative, to comply with state 
bidding requirements, and to identify qualified vendors of commodities, goods and services.    
The Cooperative is governed by a seven–member board of trustees; four trustees are elected 
officials or employees of school districts, two are elected officials or employees of municipalities 
and one is an elected official or employee of a county.      The Cooperative is sponsored by the 
Texas Municipal League, Texas Association of Counties and the Texas Association of School 
Boards.    Attached is a copy of the Organizational interlocal Agreement from January 26, 1998 
and Bylaws adopted March 9, 2003 for reference. 
 
The Cooperative is open to all local governments, nonprofits and other political subdivisions of 
the State of Texas.  The annual membership fee is $200.00.  The membership fee covers access, 
training, support for the cooperative awarded contracts and the BuyBoard e-commerce system.   
The Cooperative is commonly referred to as BuyBoard since the e-commerce system is its most 
visible service.  The cost for vendors to participate is typically 2% of the bid price. 
 
The primary benefit of membership in the cooperative is the ability to utilize the bids of other 
entities.  Specifically, this interlocal agreement will allow the Town of Addison to purchase 
goods and services at the prices obtained in the bids of entities participating in the cooperative.  
In doing so, the Town will be able to obtain goods and services in a more efficient and cost 
effective manner.  Staff anticipates using this cooperative for purchases of item such as building 
maintenance equipment, public safety supplies and equipment, custodial supplies, furniture and 
public works supplies and equipment. 
 
The Town of Addison is able to be a member of the cooperative purchasing group, such as the 
Texas Local Government Purchasing Cooperative, pursuant to Texas Government Code, Chapter 
791.025 and Texas Local Government Code, Subchapter F, Section 271.102.    
 
Cities in the north Texas area that belong to the Texas Local Government Purchasing 
Cooperative include Arlington, Carrollton, Coppell, Dallas, Farmers Branch, Frisco, Garland, 
Grand Prairie, Grapevine, Irving, Lewisville, Mesquite, McKinney, Plano, Richardson, The 
Colony and University Park.   
 
RECOMMENDATION: 
Staff recommends approval of the attached resolution and interlocal agreement. 
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RESOLUTION NO. R________ 
 

A RESOLUTION OF THE CITY COUNCIL OF THE TOWN OF ADDISION, 
TEXAS, AUTHORIZING THE EXECUTION OF AN INTERLOCAL 
AGREEMENT WITH THE TEXAS LOCAL GOVERNMENT PURCHASING 
COOPERATIVE FOR THE PURCHASE OF GOODS AND SERVICES; AND 
PROVIDING AN EFFECTIVE DATE. 

 

WHEREAS, the Texas Local Government Purchasing Cooperative (the “Cooperative”) 
is an administrative agency of cooperating local governments created in accordance with 
and pursuant to Chapter 791, Texas Government Code (the same being the Interlocal 
Cooperation Act (the “Act”)), for the purpose of obtaining the benefits and efficiencies 
that can accrue to members of a cooperative, complying with state bidding requirements, 
identifying qualified vendors of commodities, goods and services, and relieving the 
burdens of governmental purchasing by effectively using current technology and realizing 
economies of scale; and  

WHEREAS, the Cooperative was formed in 1998 by four independent school districts 
through the execution of an agreement entitled “Organizational Interlocal Agreement” 
(the “Organizational Agreement”), which provides, among other things, that any local 
government may become a party to the Organizational Agreement by electing to become 
a Cooperative member and by executing an Interlocal Participation Agreement (the form 
of which is attached hereto as Exhibit A) which adopts the Organizational Agreement; 
and  

WHEREAS, the Town of Addison, Texas (the “Town”) is of the opinion that 
participation in the Cooperative's purchasing program will be highly beneficial to the 
taxpayers of the Town through the efficiencies and potential savings to be realized and 
pursuant to the authority granted by the Act, as amended, desires to participate in the 
statewide purchasing program; and 

WHEREAS, by the adoption of this Resolution the Town of Addison elects to become a 
Cooperative Member in the Cooperative and authorizes the execution of the said 
Interlocal Participation Agreement so that the Town may participate with other local 
governments in fulfilling and implementing their respective public and governmental 
purposes, needs, objectives, programs, functions and services.   

BE IT RESOLVED BY THE CITY COUNCIL OF THE TOWN OF ADDISON, 
TEXAS: 

 
Section 1.  The above and foregoing premises are true and are incorporated herein and 

made a part hereof. 

       Section 2.  The Town of Addison, Texas hereby elects to become a member of the 
Texas Local Government Purchasing Cooperative. 



Section 3.   The City Manager of the Town is hereby authorized to execute the Interlocal 
Participation Agreement, a true and correct copy of which is attached hereto as Exhibit A, 
which includes the adoption and approval of the Organizational Interlocal Agreement 
previously executed and adopted by two or more local governments.   

 
Section 4.  From time to time and in its sole discretion, Town of Addison agrees to 

identify for the Cooperative its needs for goods and services, including but not limited to, 
instructional, maintenance, custodial, and food service goods and services, on the 
Cooperative’s Purchasing Program and award contracts for those items, whereby the 
Cooperative Members may be allowed to purchase those items from the Cooperative’s 
contracts; and that Cooperative is authorized to sign and deliver all necessary requests and 
other documents in connection therewith for an on behalf of the Cooperative Members that 
have elected to.   

 
PASSED AND APPROVED by the City Council of the Town of Addison, Texas this 11h day of 
January, 2005. 
 
             
       ______________________________ 
       R. Scott Wheeler, Mayor 
      
 
ATTEST:      
 
___________________________   
Carmen Moran, City Secretary  
 
 
APPROVED AS TO FORM: 
 
________________________________ 
Ken Dippel, City Attorney 
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EXHIBIT A 

INTERLOCAL PARTICIPATION AGREEMENT 

for the 
Texas Local Government Purchasing Cooperative  

This Interlocal Participation Agreement ("Agreement") is made and entered into by and between 
the Texas Local Government Purchasing Cooperative ("Cooperative"), an administrative agency 
of cooperating local governments, acting on its own behalf and the behalf of all participating 
local governments, and the Town of Addison of the State of Texas ("Cooperative Member"). The 
purpose of this Agreement is to facilitate compliance with state bidding requirements, to identify 
qualified vendors of commodities, goods and services, to relieve the burdens of the governmental 
purchasing function, and to realize the various potential economies, including administrative cost 
savings, for Cooperative Members.  

WITNESSETH: 

WHEREAS, the Cooperative Members are authorized by Chapter 791, et seq., The Interlocal 
Cooperation Act of the Government Code ("the Act"), to agree with other local governments to 
form purchasing cooperatives; and 

WHEREAS, the Cooperative is an administrative agency of local governments cooperating in 
the discharge of their governmental functions; and  

WHEREAS, the Town of Addison does hereby adopt the Organizational Interlocal Agreement, 
together with such amendments as may be made in the future, reflecting the evolving mission of 
the Cooperative and further agrees to become an additional party to that certain Organizational 
Interlocal Agreement promulgated on the 26th day of January, 1998.  

NOW BE IT RESOLVED that the Town of Addison in consideration of the agreement of the 
Cooperative and the Cooperative Members to provide services as detailed herein does agree to 
the following terms, conditions, and general provisions.  

In return for the payment of the contributions and subject to all terms of this Agreement, the 
parties agree as follows:  

TERMS AND CONDITIONS  

1. Adopt Organizational Interlocal Cooperation Agreement. The Town of Addison by 
the adoption and execution of this Agreement hereby adopts and approves the 
Organizational Interlocal Agreement dated January 26, 1998, together with such 
amendments as may be made in the future and further agrees to become a Cooperative 
Member.  
   

2. Term. The initial term of this Agreement shall commence at 12:01 a.m. on the date 
executed and signed and shall automatically renew for successive one-year terms unless 



sooner terminated in accordance with the provisions of this Agreement. The terms, 
conditions, and general provisions set forth below shall apply to the initial term and all 
renewals.  
   

3. Termination.  
   

a. By the Town of Addison. This Agreement may be terminated by the Town of 
Addison at any time by thirty (30) days prior written notice to the Cooperative; 
provided all charges owed to the Cooperative and any vendor have been fully 
paid.  
   

b. By the Cooperative. The Cooperative may terminate this Agreement by:  
   

1. Giving ten (10) days notice by certified mail to the Town of Addison if the 
Town of Addison fails or refuses to make the payments or contributions as 
herein provided; or 
   

2. Giving thirty (30) days notice by certified mail to the Town of Addison.  
   

c. Termination Procedure. If the Town of Addison terminates its participation during 
the term of this Agreement or breaches this Agreement, or if the Cooperative 
terminates participation of the Town of Addison under any provision of this 
Article, the Town of Addison shall bear the full financial responsibility for any 
purchases occurring after the termination date, and for any unpaid charges 
accrued during its term of membership in the Cooperative. The Cooperative may 
seek the whole amount due, if any, from the terminated Cooperative Member. The 
Cooperative Member will not be entitled to a refund of membership dues paid.  
   

4. Payments.  
   

a. The Town of Addison agrees to pay membership fees based on a plan developed 
by the Cooperative. Membership fees are payable by the Town of Addison upon 
receipt of an invoice from the Cooperative or Cooperative Contractor. A late 
charge amounting to the maximum interest allowed by law, but not less than the 
rate of interest under Section 2251.021, et seq., Texas Government Code, shall 
begin to accrue daily on the 31st day following the due date and continue to 
accrue until the contribution and late charges are paid in full. The Cooperative 
reserves the right to collect all funds that are due to the Cooperative in the event 
of termination by the Town of Addison or breach of this Agreement by Town of 
Addison. 
   

b. The Town of Addison will make timely payments to the vendor for the goods, 
materials and services received in accordance with the terms and conditions of the 
Invitation to Bid and related procurement documents for all unchallenged 
invoices. Payment for goods, materials and services and inspections and 
acceptance of goods, materials and services ordered by the procuring party shall 



be the exclusive obligation of the procuring Cooperative Member.  
   

5. Cooperative Reporting. The Cooperative will provide periodic activity reports to the 
Town of Addison. These reports may be modified from time to time as deemed 
appropriate by the Cooperative.  
   

6. Administration. The Town of Addison will use the BuyBoard purchasing application in 
accordance with instruction from the Cooperative; discontinue use upon termination of 
participation; maintain confidentiality and prevent unauthorized use; maintain equipment, 
software and testing to operate the system at its own expense; report all purchase orders 
generated to Cooperative or its designee in accordance with instructions of the 
Cooperative; and make a final accounting to Cooperative upon termination of 
membership.  
   

7. Amendments. The Board may amend this agreement, provided that notice is sent to each 
participant at least 60 days prior to the effective date of any change described in such 
amendment which, in the opinion of the Board, will have a material effect on the 
Cooperative Members participation in the Cooperative. .  

GENERAL PROVISIONS  

1. Authorization to Participate. Each Cooperative Member represents and warrants that its 
governing body has duly authorized its participation in the Cooperative.  
   

2. Bylaws. The Town of Addison agrees to abide by the Bylaws of the Cooperative, as they 
may be amended, and any and all reasonable policies and procedures established by the 
Cooperative.  
   

3. Compensation. The parties agree that the payments under this Agreement and all related 
exhibits and documents are amounts that fairly compensate the Cooperative for the 
services or functions performed under the Agreement, and that the portion of gross sales 
paid by participating vendors enables the Cooperative to pay the necessary licensing fees, 
marketing costs, and related expenses required to operate a statewide system of electronic 
commerce for the local governments of Texas.  
   

4. Cooperation and Access. The Town of Addison agrees that it will cooperate in 
compliance with any reasonable requests for information and/or records made by the 
Cooperative. The Cooperative reserves the right to audit the relevant records of any 
Cooperative Member. Any breach of this Article shall be considered material and shall 
make the Agreement subject to termination on ten (10) days written notice to the Town of 
Addison.  
   

5. Coordinator. The Town of Addison agrees to appoint a program coordinator who shall 
have express authority to represent and bind the Town of Addison, and the Cooperative 
will not be required to contact any other individual regarding program matters. Any 
notice to or any agreements with the coordinator shall be binding upon the Town of 
Addison. The Town of Addison reserves the right to change the coordinator as needed by 



giving written notice to the Cooperative. Such notice is not effective until actually 
received by the Cooperative. 
   

6. Current Revenue. The Town of Addison hereby warrants that all payments, 
contributions, fees, and disbursements required of it hereunder shall be made from 
current revenues budgeted and available to the Town of Addison. 
   

7. Defense and Prosecution of Claims. The Town of Addison authorizes the Cooperative 
to regulate the commencement, defense, intervention, or participation in a judicial, 
administrative, or other governmental proceeding or in an arbitration, mediation, or any 
other form of alternative dispute resolution, or other appearances of the Cooperative 
and/or any past or current Cooperative Member in any litigation, claim or dispute, and to 
engage counsel and appropriate experts, in the Cooperative's sole discretion, with respect 
to such litigation, claim or disputes. The Town of Addison does hereby agree that any 
suit brought against the Cooperative or a Cooperative Member may be defended in the 
name of the Cooperative or the Member by the counsel selected by the Cooperative, in its 
sole discretion, or its designee, on behalf of and at the expense of the Cooperative as 
necessary for the prosecution or defense of any litigation. Full cooperation by the Town 
of Addison shall be extended to supply any information needed or helpful in such 
prosecution or defense. Subject to specific revocation, the Town of Addison hereby 
designates the Cooperative to act as a class representative on its behalf in matters arising 
out of this Agreement.  
   

8. Governance. The Board of Trustees (Board) will govern the Cooperative in accordance 
with the Bylaws. Travis County, Texas will be the location for filing any dispute, claim 
or lawsuit.  
   

9. Limitations of Liability. COOPERATIVE, ITS ENDORSERS (TEXAS 
ASSOCIATION OF SCHOOL BOARDS, TEXAS ASSOCIATION OF COUNTIES, 
AND TEXAS MUNICIPAL LEAGUE) AND SERVICING CONTRACTOR (TEXAS 
ASSOCIATION OF SCHOOL BOARDS) DO NOT WARRANT THAT THE 
OPERATION OR USE OF COOPERATIVE SERVICES WILL BE UNINTERRUPTED 
OR ERROR FREE. COOPERATIVE, ITS ENDORSERS AND SERVICING 
CONTRACTORS, HEREBY DISCLAIM ANY AND ALL WARRANTIES, EXPRESS 
OR IMPLIED, IN REGARD TO ANY INFORMATION, PRODUCT OR SERVICE 
FURNISHED UNDER THIS AGREEMENT, INCLUDING WITHOUT LIMITATION, 
ANY AND ALL IMPLIED WARRANTIES OF MERCHANTABILITY OR FITNESS 
FOR A PARTICULAR PURPOSE. THE PARTIES AGREE THAT IN REGARD TO 
ANY AND ALL CAUSES OF ACTION ARISING OUT OF OR RELATING TO THIS 
AGREEMENT, NEITHER PARTY SHALL BE LIABLE TO THE OTHER UNDER 
ANY CIRCUMSTANCES FOR SPECIAL, INCIDENTAL, CONSEQUENTIAL, OR 
EXEMPLARY DAMAGES, EVEN IF IT HAS BEEN ADVISED OF THE 
POSSIBILITY OF SUCH DAMAGES.  
   

10. Merger. This Interlocal Participation Agreement, Terms and Conditions, and General 
Provisions, together with the Bylaws, Organizational Interlocal Agreement, and Exhibits, 
represents the complete understanding of the Cooperative, and Town of Addison electing 



to participate in the Cooperative.  
   

11. Notice. Any written notice to the Cooperative shall be made by first class mail, postage 
prepaid, and delivered to the Associate Executive Director Financial Planning, Texas 
Association of School Boards, Inc., P.O. Box 400, Austin, Texas 78767-0400.  
   

12. Venue. This Agreement shall be governed by and construed in accordance with the laws 
of the State of Texas, and venue shall lie in Travis County, Texas.  
   

13. Warranty. By the execution and delivery of this Agreement, the undersigned individuals 
warrant that they have been duly authorized by all requisite administrative action required 
to enter into and perform the terms of this Agreement.  

IN WITNESS WHEREOF, the parties, acting through their duly authorized representatives, sign 
this Agreement as of the date indicated.  

TO BE COMPLETED BY THE COOPERATIVE: 

TEXAS LOCAL GOVERNMENT PURCHASING COOPERATIVE, as acting on behalf of all 
other Cooperative Members 

By: _______________________________________________  

Date: ___________, ______ 

Gerald Brashears, Cooperative Administrator  

 

TO BE COMPLETED BY TOWN OF ADDISON:  

Town of Addison 

 

By: _________________________________________________  

               Signature of authorized representative of Town of Addison 

Date: _________, _____  
 

________________________________________________ 
                  

Printed name and title of authorized representative 



Coordinator for the Town of Addison is: 

Shanna N. Sims 

5350 Belt Line Road 

Addison, TX 75001 

Telephone:  972-450-7089 

Fax:  972-450-7096 

E-Mail:  ssims@ci.addison.tx.us 
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ORGANIZATIONAL INTERLOCAL AGREEMENT 
of the 

Texas Local Government Statewide Purchasing Cooperative 

 

STATE OF TEXAS § 
§ 
COUNTY OF TRAVIS §  

This Organizational Interlocal Agreement ("Agreement"), effective the 26th day of 
January, 1998, and executed by and among the Rockdale ISD, the Lockhart ISD, 
the New Braunfels ISD, and the Hays Consolidated ISD, collectively referred to 
as the "Organizing Local Governments," and any other local government of the 
State of Texas that becomes a party hereto (who, together with the Organizing 
Local Governments, shall be collectively referred to as "Cooperative Members") 
and do hereby organize and create the Texas Local Government Statewide 
Purchasing Cooperative (Cooperative), an administrative agency created in 
accordance with Section 791.001 et seq. of the Texas Government Code ("the 
Act"), and, in accordance with these recitals:  

WITNESSETH  

WHEREAS, the Organizing Local Governments wish to create, in accordance 
with applicable Texas law, a purchasing cooperative to serve all participating 
local governments through the creation of a purchasing cooperative to assist 
Cooperative Members in compliance with state bidding requirements, in 
identifying qualified vendors of commodities, goods and services, in relieving the 
burdens of the governmental purchasing function, and to realize the various 
potential economies, including administrative cost savings; and  

WHEREAS, the Organizing Local Governments, acting in accordance with the 
Interlocal Cooperation Act (the "Interlocal Act"), Chapter 791, Texas Government 
Code, as amended, to cooperatively create the Cooperative for the purpose of 
fulfilling their respective public and governmental purposes, needs, objectives 
and programs; and  
 
WHEREAS, the Organizing Local Governments have additionally determined that 
other local governments qualified to do so should be permitted to join with them 
through execution of an Interlocal Participation Agreement, as parties to this 
Agreement, in order to fulfill their own respective public purposes by participation 
in the Cooperative;  
 
NOW, THEREFORE, the Organizing Local Governments and such additional 
local governments as assent hereto, have agreed, and hereby do agree upon the 
following terms and conditions, to participate in the Cooperative:  



Article 1. Purposes of Cooperative. 
 
(a) The Organizing Local Governments hereby agree to create the Cooperative 
for their benefit and for the benefit of other Cooperative Members.  

(b) Cooperative shall be administered in accordance with and subject to the terms 
of this Agreement, its Bylaws, and other documents necessary to implement and 
carry out the purpose of the Cooperative.  

(c) The purpose of the Cooperative is to obtain the benefits and efficiencies that 
can accrue to Cooperative Members by cooperating in the development of a 
concerted effort to comply with state bidding requirements, identification of 
qualified vendors of commodities, goods and services, relieving the burdens of 
the governmental purchasing function, and to realize the various potential 
economies, including administrative cost savings, for Cooperative Members.  

Article 2. Governance. 
 
Cooperative shall be governed and managed by its Board in accordance with the 
Bylaws of Cooperative.  

Article 3. Powers and Duties. 
 
The Organizing Local Governments and other Cooperative Members designate 
Cooperative as their administrative agency under the Act to administer the 
various programs selected by Cooperative Members.  

The Organizing Local Governments hereby authorize the initial Board and the 
TASB Board to adopt the Cooperative Bylaws.  

Article 4. Obligations of Cooperative Members. 
 
(a) No Cooperative Member shall ever be liable to pay or be responsible for 
payment of any sum of money to Cooperative or to any other Cooperative 
Member or to any other person or party solely by reason of its execution of this 
Agreement.  

(b) Any obligation of a Cooperative Member to pay any money to Cooperative 
under this Agreement shall arise only under the terms and provisions of a 
separate contract, agreement, or instrument (generally referred to as an Interlocal 
Participation Agreement) that has been formally and specifically approved by the 
governing body of the Cooperative Member, and which specifically states the 
purpose, terms, rights, and duties of the contracting parties.  

Article 5. Additional Parties. 
 
Any local government, as defined in the Act, may become a party to this 



Agreement by the execution of an Interlocal Participation Agreement adopting 
this Agreement and electing to become a Cooperative Member.  

Article 6. Term. 
 
The term of this Agreement shall be one (1) year from the date hereof and shall 
automatically be renewed on each anniversary of the commencement date.  

Article 7. Authorization of Participation. 
 
Each Cooperative Member represents and warrants that its governing body has 
duly authorized its participation in Cooperative.  

Article 8. Current Revenue. 
 
The Cooperative Member hereby warrants that all payments, contributions, fees, 
and disbursements, if any, required of it hereunder shall be made from current 
revenues budgeted and available to the Cooperative Member.  

Article 9. Compensation. 
 
The parties agree that the contractual payment, if any, under this agreement are 
amounts that fairly compensate the respective parties for the services or 
functions performed under the Agreement.  

Article 10. Execution and Delivery. 
 
By the execution and delivery of this Agreement, the undersigned individuals 
warrant that they have been duly authorized by all requisite administrative action 
required to enter into and perform the terms of this Agreement.  

EXECUTED AND DELIVERED by and between the Organizing Local 
Governments, and all local governments which subsequently elect to become 
Cooperative Members, as of the day and year first above written.  

This Agreement is being executed by the Organizing Local Governments as 
separate agreements and at separate times, each of which shall be considered 
separately and collectively as an original complete copy of the Agreement, as if 
each Organizing Local government had executed the same copy.  
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Bylaws of the 
Texas Local Government Purchasing Cooperative 

(Adopted by the TASB Board on March 9, 2003) 

The Texas Local Government Purchasing Cooperative (“Cooperative") has been 
created as an administrative agency of cooperating local governments and state 
agencies pursuant to the Interlocal Cooperation Act ("Act"), Chapter 791, Texas 
Government Code; and the Interlocal agreement ("Agreement or Agreements") between 
participating local governments and state agencies ("Cooperative Members") to 
purchase goods and services in the performance of their governmental functions. 

1. PURPOSE AND OBJECTIVES 

The general objectives are to facilitate compliance with state bidding requirements, to 
identify qualified vendors of goods and services, to relieve the burdens of the 
governmental purchasing function, and to realize the various potential economies, 
including administrative cost savings, for local governments and state agencies which 
elect to participate in the Cooperative, and to perform such other services as the 
Cooperative Board of Trustees ("Board") may authorize. 

2. NATURE OF THE ORGANIZATION 

The Cooperative is an administrative agency of local governments and state agencies. 
Public school districts must be members of the Texas Association of School Boards and 
their income must be described in Internal Revenue Code (“IRC”) section 115 in order 
to be eligible for membership in the Cooperative.  

Each Cooperative Member shall abide by the Bylaws, Agreements, rules, and 
regulations provided for the Cooperative. The Cooperative is a statutorily authorized 
nonprofit contractual mechanism by which, through Interlocal agreements with other 
local governments and state agencies, Cooperative Members may collectively or 
individually discharge their governmental functions of purchasing goods and services 
and related activities. 

3. ESTABLISHMENT OF THE BOARD 

The Cooperative shall be governed by the Board. The Board shall operate the 
Cooperative on a nonprofit basis on behalf of the Cooperative Members pursuant to the 
Bylaws, Agreements, rules, and regulations, and shall have the further powers, duties, 
and functions as hereinafter set forth. All Board members, although maintaining their 
official capacity as elected officials or employees of local governments while serving 
upon this Board, shall act as representatives of all Cooperative Members. 

4. BOARD QUALIFICATIONS 

Each member of the Board must be either an elected official or an employee of a local 
government which is a Cooperative Member. Any Board member who, at the time of 



appointment, is an elected official or employee of a Cooperative Member and who 
vacates that position, shall be deemed to have vacated the position on the Board, and 
the position shall be deemed vacant at that time. 

5. COMPOSITION OF BOARD 

The Board shall be made up of seven (7) members appointed by the TASB President. 
Four shall be elected officials or employees of school districts, two shall be elected 
officials or employees of municipalities, and one shall be an elected official or employee 
of a county. 

No Cooperative Member shall have more than one member on the Board. 

6. VACANCY 

Any vacancy on the Board shall be filled in the same manner as the original 
appointment was made. If the appointment is not made within sixty (60) days, the Board 
shall fill the vacancy. Each vacancy on the Board shall reduce full membership of the 
Board by one (1) until such time as the vacancy is filled. 

7. REMOVAL 

Any Board member may be removed at the discretion of the TASB President. Any 
Board member who is absent from three consecutive regularly scheduled meetings may 
be subject to removal from the Board by a majority vote of the remaining Board 
members. 

8. TERM OF THE BOARD 

Pursuant to Board action and effective March 1, 2004, a term for each position on the 
Board will be established. Initially, three positions will have a term of three years, two 
positions will have a term of two years, and two positions will have a term of one year. 
Subsequent terms, excluding appointment for unexpired terms, shall be for three years. 
No person shall serve more than nine years. Board Members terms end on the last day 
of the month.  

9. MEETINGS 

The Board shall hold an annual meeting in the summer of each year for the purpose of 
electing officers, receiving reports, and for other business that may arise. 

When called by the Chair, the Board shall hold such other meetings as are deemed 
appropriate and necessary for the transaction of its business. When any four Board 
members submit to the Chair a request in writing for a meeting, the Chair shall then call 
a meeting within 30 days of the latest of the four requests. The Chair shall set the time, 
date, and place of all meetings and shall give no less than five nor more than 30 days 
notice personally, by facsimile transmission, electronic transmission, by U.S. Mail, or by 



any other means that is accessible to all Board members. Notice may be waived if a 
majority of the Board files with the Secretary a written instrument affirmatively waiving 
the notice requirements contained herein. 

The Board meetings shall be held in Austin, Texas or at any other place upon proper 
notice to all Board members.  

The Chair may conduct valid Board business without a meeting by arranging a 
telephone conference of the Board members or by mail ballot.  

10. QUORUMS AND VOTING 

A majority of members of the Board shall constitute a quorum. When a quorum exists, 
concurrence of a majority of those present and voting at any Board meeting shall be 
necessary for any official action taken by the Board. 

A majority of the full Board must concur for action taken pursuant to a telephone 
conference or mail ballot to be valid, and such action shall be reported at the next 
meeting of the Board. 

On any occasion when a meeting is called and a quorum is not present, the Chair shall 
conduct valid business by polling the Board members who are present and then polling 
the absent Board members by telephone or other electronic transmission. 

In any poll taken by telephone or other electronic transmission, the Board members who 
are polled shall confirm their action in writing. 

11. OFFICERS 

The Board shall, at its annual meeting, elect one of its members, Chair, another of its 
members Vice Chair, and a Secretary, who may or may not be a member of the Board.  

12. CHAIR 

The Chair shall preside at all meetings of the Board and shall see that all actions and 
resolutions of the Board are carried into effect, and shall perform such other duties and 
have such other authority and powers as the Board may prescribe. 

The Chair, on behalf of the Cooperative, shall have the authority to sign and execute all 
contracts and other instruments, and to conduct the business of the Cooperative 
between Board meetings. 

13. VICE CHAIR 

In the absence of the Chair or in the event of the Chair's inability or refusal to act, the 
Vice Chair shall perform the duties of the Chair, and when so acting shall have all the 



duties of and be subject to all the restrictions upon the Chair. The Vice Chair shall 
perform such other duties as may be assigned by the Chair. 

14. SECRETARY 

The Secretary shall keep the minutes of all meetings of the Board; the Secretary shall 
attend to the giving and serving of all notices. 

The Secretary shall have charge of the Cooperative's books, records, and such other 
books and papers as the Board may direct. The Secretary shall in general perform all 
duties incident to the office of Secretary subject to the control of the Board. In the 
absence of the Secretary, the Chair may appoint any person, other than the Chair, to 
act as Secretary during such absence. 

15. EXPENSE REIMBURSEMENT 

The appointed, qualified, and acting members of the Board shall serve without 
compensation, but shall be entitled to reimbursement of actual, necessary, and 
reasonable expenses incurred in the performance of his or her duties. 

16. POWERS AND DUTIES 

The Board, in addition to other powers and duties herein conferred and imposed or 
authorized by law, shall have the following powers and duties, which shall be exercised 
in the accomplishment of the Cooperative's public purpose: 

A. The Board shall have the general power to approve or ratify contracts and 
agreements necessary or convenient to carry out any of the powers granted 
under the Bylaws and to perform any of the functions necessary for carrying out 
the purposes of the Cooperative, including services to Cooperative Members. 
   

B. The Board shall make provision for proper accounting and reporting procedures 
for Cooperative Members. 
   

C. The Board shall carry out all of the duties necessary for the proper operation and 
administration of the Cooperative on behalf of the Cooperative Members and to 
that end shall have all of the powers necessary for the effective administration of 
the affairs of the Cooperative. 
   

D. The Chair shall be authorized to conduct the business of the Cooperative 
between Board meetings. 
   

E. The Chair may appoint committees of the Board as the Chair deems necessary 
to properly perform or more effectively carry out the mission and purposes of the 
Cooperative. Unless the Board has authorized otherwise, the committees of the 
Board will cease to exist at the close of the fiscal year. 
   



F. The TASB President may appoint special committees of the Cooperative from 
persons nominated for consideration by the Chair. Unless the Board has 
authorized otherwise, the special committees of the Cooperative will cease to 
exist at the close of the fiscal year. 
   

G. The Board shall have the authority, on behalf of all Cooperative Members, to 
terminate membership of any Cooperative Member that fails to abide by the 
Bylaws, Agreements, rules, and regulations provided for the Cooperative or 
commits any other action that may be detrimental to the fiscal soundness or 
efficiency of the Cooperative. 
   

H. The Board may hire or direct the hiring of attorneys, accountants, actuaries, or 
such other service providers that it may deem necessary for the proper 
administration of the Cooperative.  
   

I. The Cooperative, may institute, defend, intervene, or participate in a judicial 
administrative or other governmental preceding or in an arbitration, mediation, or 
any other form of alternative dispute resolution. It may also assert a claim in its 
name on behalf of its members if (1) one or more members of the Cooperative 
have standing to assert a claim in their own right; (2) the interests the 
Cooperative seeks to protect are germane to its purposes; (3) and neither the 
claim asserted nor the relief requested requires the participation of a Cooperative 
Member. The Cooperative shall have the authority to be the class representative 
of the Cooperative Members. The Cooperative has the authority to engage 
counsel and appropriate experts for and on behalf of the Cooperative and 
Cooperative Members in respect of such claims, disputes, litigation or other 
matters that may arise under this provision. 
   

J. The Secretary or designee shall be the custodian of the records and proceedings 
of the Cooperative.  

17. FISCAL YEAR 

The fiscal year for the Cooperative shall be from the first day of September of each year 
and ending on the 31st day of August of the succeeding year. 

18. WITHDRAWAL FROM MEMBERSHIP 

Any Cooperative Member may withdraw from the Cooperative during the term of the 
Agreements, only in accordance with the terms of the Agreements. 

19. LIABILITY 

Neither the Board, the administrator, nor any officers, trustees, board members, or 
employees shall be held liable for any action or omission to act on behalf of the 
Cooperative or the Cooperative Members unless caused by willful misconduct, and shall 
enjoy the broadest immunities permitted by law. 



20. INDEMNIFICATION 

The Cooperative shall indemnify and hold harmless (either directly or through 
insurance) any Board member or officer of the Cooperative, to the extent permitted by 
law, for any and all litigation, claims or other proceedings, including but not limited to 
reasonable attorney fees, costs, judgments, settlement payments and penalties, arising 
out of the management and operation of the Cooperative, unless the litigation, claim or 
other proceeding resulted from the willful misconduct of such person. 

21. INSURANCE 

The Cooperative may buy and maintain insurance on behalf of the trustees for any 
liability asserted against a trustee arising out of their relationships with the Cooperative. 

22. COOPERATIVE TERMINATION 

Notwithstanding anything contained herein to the contrary, upon dissolution of the 
Cooperative, assets will first be used to pay all debts and obligations; remaining 
Cooperatives shall be distributed for IRC 501(c)(3) public purposes through pro rata 
distributions to such Cooperative Members which are school districts or local 
governments or state agencies of the State of Texas as have contributed to the 
Cooperative, from the date of founding, forward, on a net cumulative basis, and which 
are Cooperative Members for the year(s) of dissolution. For purposes of the foregoing, a 
local government or state agency is an instrumentality or political subdivision for the 
State of Texas described in the Act, and whose income is described in IRC 115. The 
precise formula for distributions, and the timing thereof, shall be determined by the 
Board.  

23. AMENDMENTS TO BYLAWS 

The Board of the Cooperative may recommend such changes to the Bylaws, as it 
deems necessary or desirable. Amendment to the Bylaws may be made by the TASB 
Board of Trustees after notice of the proposed amendments has been mailed to the 
members of the TASB Board of Trustees at least ten (10) days prior to the day of the 
meeting to consider same.  
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Council Agenda Item: #2d  

 
SUMMARY:      
Consideration of a resolution authorizing the City Manager to enter into an advertising 
contract with Krause Advertising to provide marketing consultation, creative ad 
production services, administrative and account oversight for the Town marketing and 
special events initiatives.   
 
FINANCIAL IMPACT: 
Budgeted Amount:  $172,000  
 
Cost:                 1.  $15,000 per month for Krause’s services 

 
                            2.  Any outside suppliers engaged by Krause on behalf of the Town will  
            be invoiced by Krause and billed to the Town with a 17.65% mark- 
           up. 
 

3. Town will reimburse at cost any services such as courier, freight,  
postage, long distance or similar expenditures incurred for Town. 
 

BACKGROUND:      
In July 2003 staff solicited proposals from area advertising firms to provide creative and 
marketing services to the Town.  As a result of that process, Krause Advertising was 
selected to provide creative and marketing services for the Town.  The terms of the 
agreement were for a two-year period with an option to renew for an additional two 
years.  The agreement also provided that should new events be created or a significant 
change in the proposed marketing initiatives occurs, either party had the opportunity to 
review the fee structure.  The proposed fee reflects the marketing initiatives for the 2005-
2006 year. 
 
Staff has been very pleased with Krause’s work and their ability to address the variety of 
events and the other marketing elements that comprise the Town’s marketing program.  
Those efforts have also been publicly recognized when the Town received several of the 
coveted IFEA (International Festival and Events Association) awards for the TASTE 
collateral. 
 
The new fee will be effective January 1.  The total cost for Krause’s services for a 12-
month period October 2004 to September 2005 is $172,000.  
 
RECOMMENDATION: 
Staff recommends approval. 
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Exhibit A 
Town of Addison 

Krause Creative for FY 2005 
 
Project     Account Mgmt/Creative Services 
Addison Direct                $ 3,000   
(revise 2 versions of hotel vouchers) 
 
Hotel Advertising   $ 1,500 
(update ad and prepare publication materials) 
 
Restaurant    $88,000 
(creation of 10 new ads; production of 25 DMN ads) 
 
Restaurant (5 other pubs)     $ 3,500 
 
Collateral     $15,000 
(Update hotel brochure, restaurant brochure and tear-off map version) 
 
North Texas Jazz Festival  $15,000 
(print ad, mailer, flier, program) 
 
Taste Addison              $22,000 
(print ad, flier, poster, radio/tv copy, brochure cover, center spread and map, t-shirt design, free 
admission tickets, lanyards, invitations) 
 
Thursday Taste Addison Event 
(name, logo, direct mail piece, list consultation) 
 
Summer Events Rack Brochure  $ 4,000 
 
Kaboom Town!                       $ 4,000 
(print ad, flier) 
 
Addison Oktoberfest                $22,000 
(print ad, flier, poster, coaster, radio/tv copy, brochure cover, center spread and map, t-shirt 
design, free admission tickets, lanyards, invitations) 
 
July Jazz                      $ 1,000 
(print ad, flier) 
 
Bookworm Bash                 $ 1,000 
(print ad, flier) 
 
Arbor Day                      $0 
(print ad, flier) 
  
 
Total                          $180,000/12 months = $15,000/month                    
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STATE OF TEXAS  § 
    §   ADVERTISING AGREEMENT 
COUNTY OF DALLAS § 
 
 This Advertising Agreement (“Agreement”) is made as of _________________, 2005 by 
and between the Town of Addison, Texas (the “Town”) and Krause Advertising (“Krause”). 
 
 WHEREAS, the Town is a Texas home rule municipality operating under and pursuant 
to article 11, section 5 of the Texas Constitution, the laws of the State of Texas, and its Home 
Rule Charter; and 
 
 WHEREAS, Krause is is a corporation doing business in the State of Texas; and 
 
 WHEREAS, the Town and Krause desire to enter into this Agreement setting forth the 
terms and conditions under which Krause will provide to the Town advertising services on a 
non-exclusive basis. 
 
 NOW, THEREFORE, for and in consideration of the above and foregoing premises, the 
mutual promises and covenants contained herein, and other good and valuable consideration, the 
Town of Addison, Texas and Krause Advertising do contract and agree as follows: 
 
 1. Incorporation of Premises.  The above and foregoing premises are true and correct 
and are incorporated herein in their entirety. 

 
 2. Term.  Subject to the earlier termination of this Agreement as provided for herein 
and subject to the annual appropriation of funds by the Town to make payments under this 
Agreement, this Agreement shall be in effect for a period of two (2) years, beginning on January 
1, 2005 and ending on December 31, 2006.  If funds to make any payment or payments under 
this Agreement during the said Term are not appropriated by the Town, this Agreement shall 
terminate. 
 
 3. Services.  Krause shall provide to the Town, and to the Town’s satisfaction, 
advertising services in any and all fields of advertising (the “Services”) as the Town may request 
from time to time, in the Town’s sole discretion and including, without limitation, the items 
outlined in Exhibit A (entitled “Krause Creative for FY 2005”) attached hereto and incorporated 
herein.  In connection with the provision of such Services, Krause shall comply with all 
applicable federal, state and local laws, rules and regulations. 

 
 4. Compensation.  For the Services provided by Krause, the Town shall pay Krause 
in accordance with the following: 
 

(a) A monthly fee of $15,000 (“Monthly Fee”), which will cover all internal agency 
labor in performance of account service, marketing consultation, creative ad production 
services, administrative and account oversight.  This Monthly Fee is based on the 
initiatives as outlined in the Town's marketing and special events agendas as outlined in 
the attached Exhibit A.  In the event a new event be created or a significant increase in 
the marketing budget occur, both parties may discuss adjusting the fee accordingly. 
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(b) All scans, photography, illustration, printing, and any other outside suppliers 
engaged by Krause on the Town’s behalf and with the Town’s prior consent will be 
invoiced to Krause and billed to the Town with an effective 17.65% mark-up in 
accordance with the terms hereof. 
 
(c) Krause will receive reimbursement at cost for outlays made by Krause for courier, 
freight, postage, long distance and similar expenditures incurred by Krause for the Town 
in accordance with the terms hereof. 

 
 5. Billing. 
 
 (a) Krause shall submit to the Town, on the last day of each month during the Term 
hereof and beginning with January 31, 2005, an invoice for the Monthly Fee. 
 
 (b) Krause shall submit to the Town, on or before the fifth day of each month, a 
detailed statement in writing of all costs and expenses authorized pursuant to this Agreement and 
incurred by Krause during the immediately preceding month (the first such statement, for the 
month of January, 2005, being due on or before February 5, 2005, and the last such statement 
due on or before January 5, 2007). 
 
 (c) Each such invoice and statement shall include (i) a description of the work 
performed for the month preceding the date of the invoice and statement, (ii) time reports for that 
month for all Krause personnel who work under this Agreement, (iii) true and correct copies of 
any and all receipts, invoices, and other documents and materials in support of the invoice and 
statement, and (iv) any such additional documents or materials as the Town may request in 
connection with the invoice and statement and/or the compensation paid to Krause. 
 
 (d) The Town shall pay the Monthly Fee set forth in the invoice and all costs and 
expenses properly incurred by Krause and set forth in the statement within thirty (30) days 
following the Town’s receipt of the invoice and statement. 
 
 (e) The obligations of the parties extending into January, 2007 shall survive the 
expiration of this Agreement. 
 
 6. Termination. 
 
 (a) Without cause.  Either party may terminate this Agreement at any time and for 
any reason by giving to the other party at least 90 days written notice of such termination.  
Termination shall have no effect upon the rights and obligations of the parties arising out of any 
transaction occurring prior to the effective date of such termination.  In the event of termination, 
all finished or unfinished data, studies, reports and other materials and items (whether kept 
electronically, in writing, or otherwise) prepared by Krause shall be and become the property of 
the Town, and Krause shall promptly deliver such items to the Town.  Krause shall be paid for 
all work satisfactorily completed prior to the effective date of said termination. 
 
 (b) With cause.  If Krause, Krause’s agents or employees fail to exercise good 
behavior either during or outside of working hours that is of such a nature as to bring discredit 
upon the Town, then Town shall have the right to terminate this Agreement effective 
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immediately upon the Town giving written notice thereof to Krause.  Termination shall have no 
effect upon the rights and obligations of the parties arising out of any transaction occurring prior 
to the effective date of such termination.  In the event of termination, all finished or unfinished 
data, studies, reports and other items (whether kept electronically, in writing, or otherwise) 
prepared by Krause shall be and become the property of the Town and Krause shall promptly 
deliver such items to the Town.  Krause shall be paid for all work satisfactorily completed prior 
to the effective date of such termination. 
 
 7. Entire Agreement and Modification.  This Agreement supersedes all previous 
Agreements and constitutes the entire understanding of the parties hereto.  Krause shall be 
entitled to no other benefits than those specified herein.  No changes, amendments or alterations 
shall be effective unless in writing and signed by both parties.  Krause specifically acknowledges 
that in entering into and executing this Agreement, it relies solely upon the provisions contained 
in this Agreement and no others. 
 

8. Assignment.  Inasmuch as this Agreement is intended to secure the specialized 
services of Krause, Krause has no authority or power to and may not assign, transfer, delegate, 
subcontract or otherwise convey any interest herein without the prior written consent of Town, 
and any such assignment, transfer, delegation, subcontract or other conveyance without the 
Town’s prior written consent shall be considered null and void. 

 
9. Applicable Law; Venue.  In the event of any action under this Agreement, venue 

for all causes of action shall be instituted and maintained in Dallas County, Texas. The parties 
agree that the laws of the State of Texas shall govern and apply to the interpretation, validity and 
enforcement of this Contract; and, with respect to any conflict of law provisions, the parties 
agree that such conflict of law provisions shall not affect the application of the law of Texas 
(without reference to its conflict of law provisions) to the governing, interpretation, validity and 
enforcement of this Agreement. 

 
10. Enforceability.  If any term, covenant, condition or provision of this Agreement is 

held by a court of competent jurisdiction to be invalid, void or unenforceable, the remainder of 
the provisions hereof shall remain in full force and effect and shall in no way be affected, 
impaired or invalidated thereby. 

 
11. Independent Contractor.  Krause shall, during the entire term of the Agreement, 

be construed to be an independent contractor and nothing in this Agreement is intended nor shall 
be construed to create an employer-employee relationship, a joint venture relationship, or to 
allow the Town to exercise discretion or control over the professional manner in which Krause 
performs the services which are the subject matter of the Agreement; provided, however, that the 
Services to be provided by Krause shall be provided in a manner consistent with all applicable 
standards and regulations governing such Services. 

 
 12. Insurance; Indemnity. 
 
 (a) Krause, at its own expense, shall purchase, maintain and keep in force such 
insurance as described and in the minimum amounts set forth below: 
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(i) Commercial general liability (CGL) and, if necessary, commercial umbrella 
insurance with a limit of not less than $1,000,000 each occurrence, which shall 
include coverages for bodily injury (including, without limitation, death) and 
property damage, and particularly for liability arising from premises operations, 
independent contractors, products/completed operations, personal injury, 
advertising injury, and contractual liability (including, without limitation, the 
liability assumed under the indemnity provisions of this Agreement).  If such 
CGL insurance contains a general aggregate limit, it shall apply separately to the 
Work under this Agreement. 

 
(ii) Commercial Automobile Liability insurance at minimum combined single limits 

of $1,000,000 per-occurrence for bodily injury and property damage, including 
owned, non-owned and hired car coverage. 

 
(iii) Worker’s compensation insurance through an insurance company licensed to do 

business in Texas or, if qualified by law, through self-insurance. 
 
The above policies shall be endorsed to provide the following, as applicable:  (i) in all 
liability policies, name the Town of Addison, Texas as an additional insured; (ii) in all 
liability policies, provide that such policies are primary insurance to any other insurance 
available to the additional insureds, with respect to any claims arising out of activities 
conducted hereunder, and that insurance applies separately to each insured against whom 
claim is made or suit is brought; and (iii) a waiver of subrogation in favor of the Town of 
Addison must be included in all such policies.  All insurance policies shall be issued by 
an insurance company with an A.M. Best’s rating of not less than A- and authorized to do 
business in Texas and in the standard form approved by the Texas Department of 
Insurance, and shall be endorsed to provide for at least 30 days advance written notice to 
the Town of a material change in or cancellation of a policy.  Certificates of insurance, 
satisfactory to the Town, evidencing all coverage above, shall be furnished to the Town 
prior to January 31, 2005, with complete copies of policies furnished to the Town upon 
request.  The Town reserves the right to review and revise from time to time the types of 
insurance and limits of liability required herein. 

 
(b) (i) KRAUSE AGREES TO AND SHALL DEFEND, INDEMNIFY AND 

HOLD HARMLESS THE TOWN OF ADDISON, TEXAS, ITS OFFICERS, 
AGENTS AND EMPLOYEES (IN BOTH THEIR OFFICIAL AND PRIVATE 
CAPACITIES) (EACH AN "INDEMNITEE") FROM AND AGAINST ANY 
AND ALL SUITS, ACTIONS, CLAIMS, JUDGMENTS, LIABILITIES, 
PENALTIES, FINES, EXPENSES, FEES AND COSTS (INCLUDING 
REASONABLE ATTORNEY'S FEES AND OTHER COSTS OF DEFENSE), 
AND DAMAGES (TOGETHER, "DAMAGES") ARISING OUT OF OR IN 
CONNECTION WITH KRAUSE'S PERFORMANCE OF THIS AGREEMENT 
(INCLUDING, WITHOUT LIMITATION, DAMAGES RELATING TO 
COPYRIGHT OR ANY OTHER INTELLECTUAL PROPERTY RIGHT), ANY 
BREACH OR DEFAULT IN THE PERFORMANCE OF KRAUSE'S 
OBLIGATIONS UNDER THIS AGREEMENT, AND WITHOUT LIMITING 
ANY OF THE FOREGOING, ANY ACT OR OMISSION OF KRAUSE OR OF 
ITS OFFICERS, EMPLOYEES, REPRESENTATIVES, AND AGENTS 
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UNDER, RELATED TO, OR IN CONNECTION WITH, THIS AGREEMENT, 
INCLUDING DAMAGES CAUSED BY THE INDEMNITEE'S OWN 
NEGLIGENCE, OR GROSS NEGLIGENCE, OR CONDUCT THAT MAY OR 
DOES EXPOSE AN INDEMNITEE TO STRICT LIABILITY UNDER ANY 
LEGAL THEORY, EXCEPT AS SPECIFICALLY LIMITED HEREIN. 

 
(ii) With respect to Krause's indemnity obligation set forth in subsection (i), Krause 

shall have no duty to indemnify an Indemnitee for any Damages caused by the 
sole negligence of the Indemnitee, or sole gross negligence of the Indemnitee, or 
sole conduct of the Indemnitee that may or does expose the Indemnitee to strict 
liability under any legal theory.. 

 
(iii) If an Indemnitee suffers Damages arising out of or in connection with the 

performance of this Agreement that are caused by the concurrent negligence, 
gross negligence, or conduct that may or does result in exposure to strict liability, 
of both Krause and the Indemnitee, Krause's indemnity obligation set forth in 
subsection (iii) will be limited to a fraction of the total Damages equivalent to 
Krause's own percentage of responsibility. 

 
(iv) With respect to Krause’s duty to defend set forth herein in subsection (i), Krause 

shall have the duty, at its sole cost and expense, through counsel of its choice, to 
litigate, defend, settle or otherwise attempt to resolve any claim, lawsuit, cause of 
action, or judgment arising out of or in connection with this Agreement; provided 
however, that the Town shall have the right to approve the selection of counsel by 
Krause and to reject Krause's selection of counsel and to select counsel of the 
Town’s own choosing, in which instance, Krause shall be obligated to pay 
reasonable attorney fees and the expenses associated thereto.  The Town agrees 
that it will not unreasonably withhold approval of counsel selected by Krause, and 
further, the Town agrees to act reasonably in the selection of counsel of its own 
choosing. 

 
(v) In the event that Krause fails or refuses to provide a defense to any claim, lawsuit, 

judgment, or cause of action arising out of or in connection with this Agreement, 
the Town shall have the right to undertake the defense, compromise, or settlement 
of any such claim, lawsuit, judgment, or cause of action, through counsel of its 
own choice, on behalf of and for the account of, and at the risk of  Krause, and 
Krause shall be obligated to pay the reasonable and necessary costs, expenses and 
attorneys’ fees incurred by the Town in connection with handling the prosecution 
or defense and any appeal(s) related to such claim, lawsuit, judgment, or cause of 
action. 

 
(vi) The defense, indemnity and hold harmless provisions and obligations set forth in 

this Agreement shall survive the expiration or termination of this Agreement. 
 

 13. Records. 
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(a) Krause shall keep complete and accurate records for the services performed 
pursuant to this Agreement and any records required by law or government regulation and shall 
make such records available to Town upon request. 

 
(b) Krause shall assure the confidentiality of any records that are required by law to 

be so maintained. 
 
(c) Krause shall prepare and forward such additional or supplementary records as 

Town may reasonably request. 
 

 14. Notices.  Where the terms of this Agreement require that notice in writing be 
provided, such notice shall be deemed received by the party to whom it is directed upon being 
hand-delivered or upon three (3) days following the deposit of the notice in the United States 
mail, postage pre-paid, and sent by certified mail, return receipt requested and properly 
addressed as follows: 

 
To the Town: To Krause: 
 
Town of Addison Krause Advertising 
5300 Belt Line Road 5307 E. Mockingbird Lane 
Dallas, Texas 75254 Suite 250 
Attn:  Lea Dunn Dallas, Texas  75206 

 
 15. Findings Confidential.  No reports, information, documents, or other materials 
given to or prepared by Krause under this Agreement which Town requests to be kept 
confidential shall be made available to any individual or organization by Krause without the 
prior written approval of Town.  However, Krause shall be free to disclose such data as is 
publicly available. 
 
 16. Ownership of Reports.  The reports, documents and materials prepared by Krause 
under this Agreement shall be the sole property of the Town upon payment by the Town to 
Krause for the fees earned under this Agreement in connection with the preparation and delivery 
of such reports, documents and materials. 
 
 17. Agreement Controlling.  The Proposal is incorporated into this Agreement, except 
to the extent any such terms or provisions are in conflict with any term or provision of this 
Agreement, in which event the express terms and provisions of this Agreement shall control. 
 
 18. Severability.  If any clause, paragraph, section or portion of this Agreement shall 
be found to be illegal, unlawful, unconstitutional or void for any reason, the balance of the 
Agreement shall remain in full force and effect and the parties shall be deemed to have 
contracted as if said clause, section, paragraph or portion had not been in the Agreement initially. 
 
 19. Survival.  Any rights and remedies either party may have with respect to the other 
arising out of the performance of services during the term of this Agreement shall survive the 
cancellation, expiration or termination of this Agreement.  Obligations or either party hereunder 
arising prior to the termination or cancellation of this Agreement allocating responsibility or 
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liability of or between the Town and Krause shall survive the completion of this Services 
hereunder and termination or cancellation of this Agreement. 
 
 20. Authority to Execute.  The undersigned officers and/or agents of the parties hereto 
are the properly authorized officials and have the necessary authority to execute this Agreement 
on behalf of the parties hereto, and each party hereby certifies to the other that any necessary 
resolutions or other act extending such authority have been duly passed and are now in full force 
and effect. 
 
 IN WITNESS WHEREOF, the Town and Krause have executed this Agreement on the 
day and year first hereinabove set forth. 
 

TOWN OF ADDISON, TEXAS 
 
 
 

By:       
 Ron Whitehead, Town Manager 

KRAUSE ADVERTISING 
 
 
 

By:       
Printed Name:      
Title:       

 
 



           #2e-1 
 

 
Council Agenda Item: #2e 

 
 
SUMMARY: 
 
This item is to request Council approval to enter into an Interlocal Agreement with the 
City of Farmers Branch for the construction of an Emergency Water System 
Interconnection. 
 
FINANCIAL IMPACT: 
 
Budgeted Amount:   N/A 
 
Cost: Total cost not to exceed $20,000.  Funds provided 

from Arapaho Road, Phase III Project 
 
Funding Source: Funds are available from the FY 2004 Bond Sale 

and from Unallocated Bond Fund Proceeds 
 
BACKGROUND: 
 
Construction of the Arapaho Road, Phase III project is underway and will continue into 
the fall of 2005.  During the course of these improvements, it has been determined that 
the feed from an existing Dallas Water Utilities 60” water transmission main to the City 
of Farmers Branch must be temporarily shut down.  This operation is a scheduled event 
that is in conjunction with the proposed lowering of the existing 60” main during 
construction of the Arapaho Road project.  On January 10, 2005, the process of lowering 
the transmission main will begin, and the feed to Farmers Branch must be closed off a 
few days later.  The closure will remain for up to two weeks.  Farmers Branch has tested 
their system and they feel that they will be able to maintain adequate volume and 
pressure in the eastern portion of their water distribution system while the feed from the 
60” main remains closed.  However, water utilities staff from both municipalities feel that 
an interconnection between the respective water systems will provide a backup and an 
enhanced level of security in case of an emergency.  An emergency could occur during 
the Arapaho Road construction or if either municipality experiences water system breaks, 
a serious fire, or natural disasters.  In addition, a Vulnerability Assessment of the Town’s 
water system has been performed with a recommendation that an interconnection be 
provided between Farmers Branch and Addison.  Similar interconnections already exist 
between Carrollton and Addison, and Dallas and Addison.  An interlocal agreement is 
being prepared by the Town of Addison City Attorney for review by Farmers Branch, 
which will include physical and legal components of the proposed interconnection. 
 
 



RECOMMENDATION: 
 
Staff recommends that Council authorize the City Manager to enter into an Interlocal 
Agreement with the City of Farmers Branch for the construction of an Emergency Water 
System Interconnection, subject to approval by the City Attorney. 



#R3-1 
 

Council Agenda Item: #R3  
 
SUMMARY: 
 
Presentation of the Government Finance Officers Association (GFOA) “Certificate of 
Achievement for Excellence in Financial Reporting” to the Town of Addison for its 
Comprehensive Annual Financial Report (CAFR). 
 
FINANCIAL IMPACT: 
 
There is no financial impact associated with this item. 
 
BACKGROUND: 
 
The GFOA established the Certificate of Achievement for Excellence in Financial 
Reporting in 1945.  This Certificate of Achievement is the highest form of recognition in 
governmental accounting and financial reporting.  The purpose of the certificate program 
is to 1) recognize and encourage excellence in financial reporting by local governments, 
and 2) provide citizens, legislative bodies, and other decision makers with the best 
possible financial information. 
 
The Town of Addison has received the Certificate of Achievement for Excellence in 
Financial Reporting every year since 1983.  The GFOA has notified the Town that our 
CAFR will again receive this distinction for the fiscal year ending September 30, 2003.  
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     #R6-1 

 
 

Council Agenda Item: #R6  
 
SUMMARY: 
Council is requested to have a first reading of an ordinance granting a franchise to TXU 
Electric Delivery Company and conduct a public hearing concerning the new franchise 
agreement. 
 
FINANCIAL IMPACT: 
There is no direct impact associated with conducting the public hearing. Once approved, 
the new franchise agreement will provide the same revenue from TXU as the Town has 
been receiving in the past. For the fiscal year ended 9/30/04, the Town had received 
$1,568,012 for TXU’s use of public right-of-ways for the distribution of electric power. 
 
BACKGROUND: 
The franchise TXU had with the Town expired the end of July 2004. Although the Town 
had been working with TXU for the past year to negotiate a new agreement, the 
company’s extensive corporate reorganization and restructuring delayed finalization of 
negotiations until this time. Due to his extensive expertise in public utility law, the Town 
had Clarence West develop the new franchise agreement with TXU. Mr. West had 
developed the Town’s comprehensive right-of-way ordinance governing the actions of 
companies utilizing the Town’s public right-of-ways to conduct business. Attached is a 
memo from Mr. West summarizing the major aspects of the new franchise agreement. 
 
The Town’s city charter includes a fairly rigorous process for approving franchises. 
There must be two readings of the ordinance with associated public hearings prior to 
adoption of the ordinance. Once the ordinance is adopted, it must be published once a 
week for four consecutive weeks. Thirty days following adoption, the new franchise takes 
effect. 
 
RECOMMENDATION: 
At this time no Council action is necessary, although staff will be recommending 
approval of the proposed franchise agreement. 
 
 



#R6-2

CLARENCE A. WEST 
Counselor and Attorney at Law 
1201 RIO GRANDE, SUITE 200 Direct Dial:  512.499.8838 
AUSTIN, TEXAS   78701 Fax:  512.322.0884 
www.cawestlaw.com cawest@cawestlaw.com 
 
 

MEMORANDUM 
 
 
TO: Randy Moravec, Town of Addison 
 
FROM: Clarence A. West, Esq. 
 
RE: Proposed TXU Electric Franchise 
 
DATE: December 29, 2004 
 
 
Background 
By adopting Ord. No. 1 in 1953, the Town of Addison entered into a fifty (50) year electric 
franchise with Texas Power and Light Company, the predecessor to Texas Utilities (“TXU”) in 
1953. (“1953 Electric Franchise”).  The 1953 Electric Franchise was amended twice, in 1993, by 
Ordinance No. 093-041, increasing the franchise fee from 2% to 4% of gross revenue, and again 
in 2002 to conform the franchise fee to the settlement in Denton v. TXU Electric Company, et al, 
concerning the gross revenue franchise fee base and calculation of payments (see explanation 
below). A new electric franchise has been negotiated and is recommended for adoption.   
 
Below are comments on the key provisions in the proposed new franchise. 
 
Proposed New TXU Electric Franchise 

Term – The term of this franchise was intended to be approximately ten years from date the last 

franchise terminated, and therefore is scheduled to expire on July 31, 2014.  (Section 3) 

 

Police Power Reservation of Rights – The franchise ensures that the City retains all of its 

police power rights to promulgate ordinances which regulate the rights-of-ways and the 

construction of facilities in its rights-of-ways through its police powers. (Section 8.1)  

 

Franchise Fees – Franchise fees are to be paid consistent with the Denton v. TXU Electric 

Company, et al litigation. The franchise fee has two components, the Municipal Franchise 

Charge, which is the statutory per kWh charge1, plus 4% on the gross revenues from 

                                                 
1 Utility Code Sec. 33.008 (b), kWh charges paid to the  City since January 1, 2002 and which is based on the 4% 
gross revenue franchise fee paid the city in 1998. 

http://www.cawestlaw.com/
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“discretionary” income TXU receives from installations, such as (a) charges to connect, 

disconnect, or reconnect power; (b) charges for automated meter readings; (c) other service 

charges; and (d) payments for non-standard construction of facilities. With each payment of 

franchise fees, the franchise expressly requires that a report be given with each payment, 

detailing the calculations upon which the franchise fee payment is based. The franchise fee 

provision also provides that in the event another city is paid more in franchise fees, then this 

franchise would be revised accordingly. (Section 5) 

 

The franchise provides for the right of the City to have access to the records of TXU to conduct 

an audit. (Section 6) 

 

Relocation of Utility Facilities – This franchise provides that in the event that the City requires 

the relocation of electric utility facilities for changes in the rights-of-ways for construction for 

city projects, the electric utility will move its facilities; the cost to relocate those facilities are to 

be reimbursed by the Town, except to the extent that applicable state or federal law provides that 

the electric utility is to pay for that cost. The City had requested that TXU agree to relocate its 

facilities at its cost for any city public works project, but they would only agree to relocate at 

their cost if it was a street “widening and straightening” project. As a “compromise” we adopted 

the language in the franchise which reserves the City’s right to have TXU relocate at TXU’s cost 

as allowed by state law now or in the future. It is the City’s legal position that TXU is to relocate 

its facilities at its cost in a broader array of city projects than just a street widening or 

straightening project in accordance with case law. (Section 8.3) 

 

Indemnity and Insurance – This franchise allows TXU Electric to be self-insured.  However, if 

they self-insure, they are required to provide the same type of defense representation and 

coverage as an insurance carrier. Detailed language was included in this franchise as TXU’s 

responsibility to indemnify and defend the City for liability claims. (Section 9)  

 

Termination and Compliance Enforcement Provisions – The franchise expressly provides 

that in the event there is noncompliance with the franchise after notice is given, with an 

opportunity to cure, the City may terminate the franchise.  (Section 12) 

 



  #R6-3 

ORDINANCE NO. __________ 

AN ORDINANCE GRANTING THE RIGHT, PRIVILEGE AND FRANCHISE TO TXU 
ELECTRIC DELIVERY COMPANY, AN ELECTRIC TRANSMISSION AND 
DISTRIBUTION UTILITY, AND ITS SUCCESSORS AND ASSIGNS, TO USE THE 
PUBLIC RIGHTS-OF-WAY OF THE TOWN OF ADDISON, TEXAS FOR THE 
TRANSMISSION AND DISTRIBUTION OF ELECTRIC POWER SUBJECT TO THE 
CONDITIONS, RESTRICTIONS, AND LIMITATIONS OF THIS ORDINANCE; 
PRESCRIBING THE CONDITIONS, RESTRICTIONS AND LIMITATIONS UNDER 
WHICH SUCH FRANCHISE SHALL BE EXERCISED; PROVIDING 
COMPENSATION FOR SUCH USE; PROVIDING THE TERM OF FRANCHISE; 
PROVIDING A REPEALING CLAUSE; PROVIDING A SEVERABILITY CLAUSE; 
PROVIDING FOR THE METHOD OF ACCEPTANCE; AND PROVIDING AN 
EFFECTIVE DATE. 

 BE IT ORDAINED BY THE TOWN COUNCIL OF THE TOWN OF ADDISON, 
TEXAS: 

SECTION 1.  GRANT OF FRANCHISE.  

That the Town of Addison, Texas (the "City"), a home rule municipality pursuant to the 

Texas Constitution, the laws of the State of Texas, and its Home Rule Charter (the "City 

Charter"), subject to the terms and conditions of this Ordinance (the "Ordinance"), does hereby 

grant to TXU Electric Delivery Company, an electric transmission and distribution utility and a 

Texas corporation (the "Electric Delivery Utility"), its successors and permitted assigns, but not 

its affiliates or subsidiaries, except as provided for herein, the non-exclusive right, privilege and 

franchise to use the Public Rights-of-Way (hereinafter defined) of the City as provided herein for 

the purpose of locating, installing, using, maintaining, repairing, constructing, operating, and 

replacing Facilities for the transmission and distribution of electric power to the City, the 

inhabitants thereof and persons, firms and corporations beyond the corporate limits thereof. This 

Franchise does not grant to the Electric Delivery Utility the right, privilege or authority to engage 

in any other business within the City other than the transmission and distribution of electric 

power in the City. 

The right of the Electric Delivery Utility to use the Public Rights-of-Way as set forth 

above is not an exclusive right, and the City has and reserves the right in its sole discretion to 

make or grant a similar or dissimilar use of the Public Rights-of-Way to any other person, firm, 

corporation, or other business entity of whatever kind. 

  



   

SECTION 2. DEFINITIONS. 

2.1 "Franchise" shall mean this Ordinance and all rights and obligations established 

herein. 

2.2 “Municipal Franchise Charge” shall mean the fee authorized by Section 

33.008(b) of the Public Utility Regulatory Act, Title 2, Texas Utilities Code ("PURA"), currently 

the product of a factor of .002544 cents/kWh multiplied by each kilowatt hour of electricity 

delivered to each retail customer within the City of Addison’s municipal boundaries, or any 

amended fee calculation for which the Texas Legislature or Public Utility Commission may 

require.   

  

2.3 "Public Rights-of-Way" shall mean the public streets, public alleys, public 

highways and other public property, of and owned or controlled by the City and beneath the 

surface thereof as they may now or hereafter may exist and as defined herein but not including 

bridges or other City improvements or infrastructure in, on or over the Public Rights-of-Way.  

2.4 “Facilities" shall mean electric power lines, with all necessary or desirable 

appurtenances (including underground conduits, poles, towers, wires, transmission lines and 

other structures, and telephone and communication lines for its own use), for the purpose of 

supplying electricity to the City, the inhabitants thereof, and persons, firms and corporations 

beyond the corporate limits thereof. 

SECTION 3. EFFECTIVE DATE; TERM OF FRANCHISE.   

Upon the filing with the City by the Electric Delivery Utility of the acceptance required 

under Section 4, this Franchise shall be in full force and effect thirty (30) days from and after the 

date of the final passage and approval of this Ordinance by the City in accordance with the City's 

Home Rule Charter until July 31, 2014. 

SECTION 4. ACCEPTANCE OF FRANCHISE.  

4.1 When this Franchise becomes effective, all previous ordinances of the City 

granting a franchise for the transmission and distribution of electric power purposes that were 

held by the Electric Delivery Utility (or its predecessor in interest) shall be automatically 

repealed, and shall be of no further force and effect; provided, however, that any City claim, 
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action or complaint that arose under or pursuant to any such previous ordinance shall continue to 

be governed by the provisions of that ordinance and such previous ordinance shall continue in 

full force and effect for such purposes. The Electric Delivery Utility shall, within thirty (30) days 

from the final passage of this Franchise by the City, file its written acceptance of this Franchise 

with the Office of the City Secretary.  

 

4.2. This Franchise shall be rendered null and void if written acceptance of this 

Franchise is not filed by the Electric Delivery Utility within such thirty (30) day period. 

SECTION 5. FRANCHISE FEE.   

5.1 In consideration of the grant of said right, privilege and franchise by the City and 

as full payment for the right, privilege and franchise of using and occupying the Public Rights-

of-Way, and in lieu of any and all occupation taxes, assessments, municipal charges, fees, 

franchise taxes, license, permit and inspection fees or charges, bonds, street or alley rentals, 

certain regulatory expenses, subject to sections 5.5 and 5.6 herein, as may be otherwise due and 

owing under Section 33.023 of PURA, as amended, or any similar or successor law, and all other 

taxes, charges, levies, fees and rentals of whatsoever kind and character which the City may 

impose or hereafter be authorized or empowered to levy and collect, excepting only the usual 

general or special ad valorem taxes which the City is authorized to levy and impose upon real 

and personal property, sales and use taxes, and special assessments for public improvements, the 

Electric Delivery Utility agrees to and shall pay to the City a franchise fee consisting of the 

following: 

 (a) the Municipal Franchise Charge.  The first payment hereunder shall be due and 

payable on August 1, 2005, based on each kilowatt hour of electricity delivered by the 

Electric Delivery Utility during the preceding twelve-month period ended June 30, 2005, 

to each retail customer whose consuming facility’s point of delivery is located within the 

City’s municipal boundaries.  This initial payment and the payments provided on or 

before August 1 of each year throughout the life of this Franchise are for the rights and 

privileges granted hereunder for the twelve month period succeeding the payment date 

(August 1 – July 31).   Thereafter, on or before August 1 of each year throughout the life 
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of this Franchise, the Electric Delivery Utility shall pay to the City the Municipal 

Franchise Charge as required or authorized by Section 33.008(b) of PURA, as currently 

enacted and as amended during the term of this Franchise,  based on the preceding 

twelve-month period ending June 30. The final Municipal Franchise Charge payment 

under this Franchise is due on or before August 1, 2013 and covers the privilege period of 

August 1, 2013 – July 31, 2014; and 

(b) a sum equal to four percent (4%) of gross revenues received by the Electric 

Delivery Utility from services identified in the Electric Delivery Utility’s “Tariff for 

Retail Delivery Service", Section 6.1.2, "Discretionary Service Charges," items DD 1 

through DD24, that are for the account or benefit of an end-use retail electric consumer 

(the "Discretionary Service Charges Fee") within the municipal boundaries of the City. 

(1) The Discretionary Service Charges Fee shall be calculated on an annual 

calendar year basis, i.e., from January 1 through and including December 31 of each 

calendar year. 

(2) The Discretionary Service Charges Fee shall be paid at least once annually 

on or before April 30 each calendar year based on the total Discretionary Service 

Charges received during the preceding calendar year. The initial Discretionary 

Service Charge Fee amount due under this Franchise shall be paid on or before April 

30, 2005 and will be based on the calendar year January 1 through December 31, 

2004. The final two Discretionary Service Charge Fee amounts due under this 

Franchise shall be paid as follows: On or before April 30, 2014 the last full twelve 

month payment will be due and will be based on the calendar year January 1 through 

December 31, 2013, with a final Discretionary Service Charge Fee payment for the 

last six months under this Franchise to be paid on October 15, 2014 for the period 

January 1, 2014 to July 31, 2014.  The obligation to make the final Discretionary 

Service Charge Fee payment shall survive the expiration of this Franchise. 

5.2 The Electric Delivery Utility shall provide the City a statement which shall 

accompany each payment to the City to evidence a correct payment to the City. Electric Delivery 

Utility hereby stipulates that its reports may be treated by the City exactly as if they were filed 
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under oath. Late or delinquent payment by the Electric Delivery Utility shall accrue interest. 

Interest shall be calculated in accordance with the interest rate for customer deposits established 

by the PUC in accordance with Texas Utilities Code Section 183.003 for the time period 

involved. 

5.3 Electric Delivery Utility Discretionary Service Charges Fee Recovery Tariff 

(a) Electric Delivery Utility may file a tariff amendment(s) to provide for the 

recovery of the Discretionary Services Charges Fee. 

(b) City agrees (i) to the extent the City acts as regulatory authority, to adopt and 

approve that portion of any tariff which provides for 100% recovery of the Discretionary 

Services Charges Fee; (ii) in the event the City intervenes in any regulatory proceeding 

before a federal or state agency in which the recovery of the Discretionary Services 

Charges Fee is an issue, the City will take an affirmative position supporting the 100% 

recovery of such Fee by Electric Delivery Utility  and; (iii) in the event of an appeal of 

any such regulatory proceeding in which the City has intervened, the City will take an 

affirmative position in any such appeals in support of the 100% recovery of such Fee by 

Electric Delivery Utility. 

(c) City agrees that it will take no action, nor cause any other person or entity to take 

any action, to prohibit the recovery of such Discretionary Service Charges Fees by 

Electric Delivery Utility. 

5.4 This Section applies only if, after the effective date of this Franchise Agreement, 

Electric Delivery Utility  enters into a new municipal franchise agreement or renews, modifies or 

amends an existing municipal franchise agreement with another municipality that provides for a 

different method of calculation of franchise fees for use of the public rights-of-way than the 

calculation under 33.008(b) of PURA, which, if applied to the City, would result in a greater 

amount of franchise fees owed the City than under this Franchise Agreement. 

 
(a) City shall have the option to: 

(1) Have Electric Delivery Utility  select, within 30 days of the City’s request, 

any or all portions of the franchise agreement with the other municipality or 
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comparable provisions that, at Electric Delivery Utility ’s sole discretion, must be 

considered in conjunction with the different method of the calculation of franchise 

fees included in that other franchise agreement; and 

 (2) Modify this franchise to include both the different method of calculation 

of franchise fee found in the franchise agreement with the other municipality and 

all of the other provisions identified by Electric Delivery Utility pursuant to 

Section 5.4(a).  In no event shall City be able to modify the franchise to include 

the different method of calculation of franchise fee found in the franchise 

agreement with the other municipality without this franchise also being modified 

to include all of the other provisions identified by Electric Delivery Utility  

pursuant to Section 5.4(a)(1). 

(b) City may not exercise the option provided in Section 5.4(a) if any of the 

provisions that would be included in this franchise are, in Electric Delivery Utility’s sole 

opinion, inconsistent with or in any manner contrary to any then-current rule, regulation, 

ordinance, law, Code, or Charter of City. 

(c) In the event of a regulatory disallowance of the increase in franchise fees paid 

pursuant to City’s exercise of its option under this Section, then at any time after the 

regulatory authority’s entry of an order disallowing recovery of the additional franchise 

fee expense in rates, Electric Delivery Utility  shall have the right to cancel the 

modification of the franchise made pursuant to this Section, and terms of the franchise 

shall immediately revert to those in place prior to City’s exercise of its option under this 

Section. 

(d) Notwithstanding any other provision of this franchise, should the City exercise the 

option provided in Section 5.4(a), and then adopt any rule, regulation, ordinance, law, 

Code, or Charter of City that, in Electric Delivery Utility’s sole opinion, is inconsistent 

with or in any manner contrary to the provisions included in this franchise pursuant to 

Section 5.4(a), then Electric Delivery Utility  shall have the right to cancel all of the 

modifications to this franchise made pursuant to this Section and, effective as of the date 

of the City’s adoption of the inconsistent provision, the terms of the franchise shall revert 

to those in place prior to City’s exercise of its option under this Section. 
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(e) The provisions of this  Section apply only to the amount of the franchise fee to be 

paid and do not apply to other franchise fee payment provisions, such as the timing of 

such payments.  The provisions of this Section do not apply to differences in the 

franchise fee factor that result from the application of the methodology set out in Section 

33.008(b) of PURA or any successor methodology. 

5.5 Notwithstanding anything to the contrary in Section 5.1 hereof, if during the term of this 

Franchise the Electric Delivery Utility files general rate cases and the City incurs cumulative 

expenses in connection with all general rate cases filed during the period beginning June 1, 1993, 

and ending August 24, 2008 which would otherwise have been reimbursable by Electric Delivery 

Utility  under Section 33.023 of PURA, as amended, or similar or successor law, in excess of 

Four Million and No/100 Dollars ($4,000,000.00), then in such event, the Electric Delivery 

Utility shall reimburse all of the expenses incurred by the City in connection with all general rate 

cases filed during the period beginning June 1, 1993, and ending August 24, 2008, in excess of 

said $4,000,000.00.  The term "general rate case" as used in this Ordinance means a rate case 

initiated by the Electric Delivery Utility in which it seeks to increase its rates charged to a 

substantial number of its customer classes in the City and elsewhere in its system and in which 

the Electric Delivery Utility's overall revenues are determined in setting such rates.  The City 

agrees to exercise reasonable best efforts, considering the facts and circumstances, to keep its 

expenses on average to under One Million and No/100 Dollars ($1,000,000.00) per general rate 

case. 

5.6 Notwithstanding the above section 5.1, City reserves its rights and does not waive any claim 

that Ordinance No. 093-041 requires reimbursement of general rate case expenses incurred by 

the City after August 24, 2008, and ending with the term of this Franchise, that would have been 

otherwise reimbursable by Electric Delivery Utility  under Section 33.023 of PURA, as 

amended, or similar or successor law. 

SECTION 6. AUDIT OF ELECTRIC DELIVERY UTILITY'S RECORDS AND 

REPORTS. 

6.1 Books of Account.  The Electric Delivery Utility shall keep complete and 

accurate books of accounts and records of its business and operations under and in connection 
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with this Franchise.  To the extent practicable, all such books of accounts and records shall be 

made available at the Electric Delivery Utility's principal office in Dallas, Texas. 

6.2 Access by City.  The City Manager or the City Manager's designee shall, upon 

thirty (30) days prior written notice to the Electric Delivery Utility, have the right to access and 

to inspect the books of accounts and records of the Electric Delivery Utility for the period then 

subject to audit under Section 33.008(e) of the Public Utility Regulatory Act to ascertain the 

correctness of any payments and reports to the City, as provided for in Section 33.008(e) of the 

Public Utility Regulatory Act, and as to the Electric Delivery Utility’s compliance with this 

Franchise, and Electric Delivery Utility shall fully cooperate in making available its accounts and 

records and otherwise assisting in these activities. 

6.3 Audits.  The City Manager may cause to be conducted no more than once 

annually, an audit to verify the accuracy of the method used to compute the Electric Delivery 

Utility's Franchise Fee payments to the City and to verify that all utility accounts within the City 

are properly included in the computation of the Franchise Fee. Said audit shall be limited to the 

time period subject to audit under PURA Section 33.008(e).   If either party discovers that the 

Electric Delivery Utility has failed to pay the entire or correct amount of compensation due, the 

correct amount shall be determined and the City shall be paid by the Electric Delivery Utility 

within thirty (30) calendar days of such determination.  Any overpayment to the City through 

error or otherwise will, at the option of the City, either be refunded within thirty (30) days of 

determination OR be offset against the next payment due from Electric Delivery Utility.  Such 

payments shall include interest as provided for in Section 5.2. 

 

SECTION 7.  ANNEXATION. 

This Franchise shall extend to and include any and all territory that is annexed by or otherwise 

added to the corporate limits of the City during the term of this Franchise.  Upon receipt of 

written notification by the City of newly annexed areas, or other areas added to the City limits, 

the Electric Delivery Utility shall promptly initiate a process to reclassify affected customers into 

the City limits in a timely manner.  The annexed areas or other areas added to the City limits will 

be included in future franchise payments in accordance with the effective date of the annexation.  
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Upon request from the City, the Electric Delivery Utility will provide documentation to verify 

that affected customers were appropriately reclassified and included for purposes of calculating 

franchise payments.  

 

SECTION 8. CONSTRUCTION IN THE PUBLIC RIGHTS-OF-WAY. 

8.1 In connection with any activity of, by, on behalf of, or for the benefit of the 

Electric Delivery Utility on or within the Public Rights-of-Way under this Franchise, the Electric 

Delivery Utility shall comply with the City Charter and all lawful ordinances, rules, codes, laws, 

standards, policies, and regulations of the City (including, without limitation, the right-of-way 

construction, permitting, and relocation provisions of the Code of Ordinances) as now existing or 

as the same may be adopted, supplemented, amended or revised (together, "City Standards").  To 

the extent any City Standards conflict with this Franchise, the requirements of this Franchise 

shall govern.  The Electric Delivery Utility shall also comply with any and all applicable laws, 

standards, policies, regulations, and rules, whether federal or state.  This Franchise shall in no 

way affect or impair the rights, obligations or remedies of the parties under the Texas Public 

Utility Regulatory Act, or other State or Federal Law.  Nothing herein shall be deemed a waiver, 

release or relinquishment of either party’s right to contest, appeal, or file suit with respect to any 

action or decision of the other party, including, without limitation, ordinances adopted by the 

City, that it believes is contrary to any federal, state or local law or regulation.  To the extent 

practicable City shall provide Electric Delivery Utility with reasonable notice and opportunity to 

review and comment upon any new or revised City Standards that impact Electric Delivery 

Utility’s use of the Public Rights-of-Way. 

8.2 Electric Delivery Utility shall locate, install, use, maintain, repair, construct, 

operate, and replace its Facilities to minimize interference with traffic (motor vehicle, pedestrian, 

or otherwise) and shall perform work in a timely and expeditious manner, and shall promptly 

clean up and restore to the approximate condition at the time disturbed, all Public Rights-of-Way 

that it may disturb to the satisfaction of the City consistent with applicable City Standards. With 

respect to Electric Delivery Utility Facilities not located in public streets, alleys or highways, to 

the extent the Electric Delivery Utility is authorized to locate such Facilities in Public Rights-of-

Way other than public streets, alleys, or highways, the location of Electric Delivery Utility’s 

Page 9 of 19 



   

Facilities shall be subject to approval by the City Manager prior to construction or installation; 

provided however, said approval shall not be unreasonably withheld.  When Electric Delivery 

Utility makes, or causes to be made, excavations, or places, or causes to be placed, obstructions 

in any Public Rights-of-Way, Electric Delivery Utility shall place, erect, and maintain barriers 

and lights to identify the location of such excavations or obstructions, all in accordance with the 

most recent edition of the Uniform Manual on Traffic Control Devices and applicable City 

Standards.  In determining the location of Electric Delivery Utility's Facilities within the City, 

the Electric Delivery Utility shall not interfere with then existing above-ground or underground 

structures, equipment and facilities of the City, other utility franchisees (which have received a 

franchise from the City to use the Public Rights-of-Way), and other persons (whether a natural 

person or business entity of any kind) who have received the City’s consent to place and locate 

equipment and facilities within the Public Rights-of-Way (such other utility franchisees and 

other persons being “Public Right-of-Way Users”).   The City will seek, after the effective date 

of this Franchise, to include in its agreements with other utilities and users of the Public Rights-

of-way provisions requiring that such users shall not interfere with the Electric Delivery Utility 

Facilities. The Company recognizes that it is the responsibility of other utility franchisees and 

Public Rights-of- Way Users to ensure that their activities do not interfere or damage the Electric 

Delivery Utility facilities and will pursue any damage claims directly with the responsible Public 

Rights-of-Way Users.    The Electric Delivery Utility shall be responsible to repair at its sole cost 

all damage caused by Electric Delivery Utility activities pursuant to this Franchise.  If any such 

damage poses a threat to the health, safety or welfare of the public or residents, Electric Delivery 

Utility, upon receipt of notice, shall take prompt actions to mitigate the health, safety or welfare 

concerns and shall promptly initiate repairs. If the City requests the Electric Delivery Utility to 

initiate repairs and the Electric Delivery Utility fails to initiate and timely complete repairs 

within a reasonable time after the City’s request, after notice to the Electric Delivery Utility of 

the City’s intent, the City may repair or cause repairs to be made at the Electric Delivery Utility's 

expense, and Electric Delivery Utility shall promptly pay to the City the actual cost incurred by 

the City in making or causing such repairs.   The Electric Delivery Utility shall require its 

contractors working in the Public Rights-of-Way to hold all necessary contracting licenses and 

permits required by the City, or otherwise required by any law, rule, or regulation, for such 

business. Except as otherwise provided for herein, in determining the location of the facilities of 
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the City, the City shall minimize interference with then existing Facilities of the Electric 

Delivery Utility.  In the event of a conflict between the location of the proposed Facilities of the 

Electric Delivery Utility and the location of the existing facilities of the City or other Public 

Right-of-Way Users within Public Rights-of-Way that cannot otherwise be resolved, the City or 

an authorized agent of the City shall use its reasonable efforts and attempt to resolve the conflict 

and determine the location of the respective facilities, provided that if the City determines in 

such instance that proposed Facilities of the Electric Delivery Utility must be relocated from that 

proposed by the Electric Delivery Utility, the City will designate a reasonable alternate location 

within the Public Rights-of-Way for Electric Delivery Utility.  Except in an emergency, the 

Electric Delivery Utility shall be required to obtain street cutting, street excavation or other 

special permits related to excavations in Public Rights-of-Way in connection with the Electric 

Delivery Utility’s operations in Public Rights-of-Way in accordance with City Standards.  Under 

no circumstances, however, shall the Electric Delivery Utility be required to pay for such 

permitting or be required to post bonds. 

 8.3 The City reserves the right for any reason whatsoever to use, change the grade of, 

construct, install, repair, alter, maintain, relocate, modify, open, close, reduce, or widen 

(collectively “change”) any Public Right-of-Way, within the present or future limits of the City. 

At the City’s request, the Electric Delivery Utility shall relocate or remove its Facilities in order 

to accommodate such change of any Public Right-of-Way.  If the Electric Delivery Utility is 

required by the City to remove or relocate its Facilities, Electric Delivery Utility shall be entitled 

to reimbursement from the City of the cost and expense of such removal or relocation except to 

the extent PURA Section 37.101(c) or other state or federal law requires or permits the City to 

require, the relocation to be done at Electric Delivery Utility’s expense.  

 8.4 If the City abandons any Public Right-of-Way in which the Electric Delivery 

Utility has Facilities, such abandonment shall be conditioned on the Electric Delivery Utility's 

right to maintain its use of the former Public Right-of-Way and on the obligation of the party to 

whom the Public Right-of-Way is abandoned to reimburse Electric Delivery Utility for all 

removal or relocation expenses if Electric Delivery Utility agrees to the removal or relocation of 

its facilities following abandonment of the Public Right-of-Way.  If the party to whom the Public 

Right-of-Way is abandoned requests Electric Delivery Utility to remove or relocate its facilities 

and Electric Delivery Utility agrees to such removal or relocation, such removal or relocation 
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shall be done within a reasonable time at the expense of the party requesting the removal or 

relocation.  If relocation cannot practically be made to another Public Right-of-Way, the expense 

of any right-of-way acquisition shall be considered a relocation expense to be reimbursed by the 

party requesting the relocation. 

 

 8.5 The Electric Delivery Utility shall install, construct, repair, maintain and replace 

its Facilities in a good and workmanlike manner. 

8.6 City Inspection.  The City retains the right to make visual, non-invasive 

inspections of the Electric Delivery Utility’s Facilities.  

8.7 Temporary Removal of Wires.  The Electric Delivery Utility on the request of any 

person shall remove or raise or lower its wires within the City temporarily to permit the moving 

of houses or other bulky structures.  The total expense of such temporary removal, raising or 

lowering of wires shall be paid by the benefited party or parties, and Electric Delivery Utility 

may require such full payment in advance.  Electric Delivery Utility shall be given not less than 

thirty (30) days advance notice to arrange for such temporary wire changes. The clearance of 

wires above ground or rails within the City and also underground work shall conform to the basic 

standards of the National Electrical Safety Code.   

SECTION 9.  INDEMNITY AND INSURANCE. 

 9.1 (A) IN CONSIDERATION OF THE GRANTING OF THIS 
FRANCHISE, ELECTRIC DELIVERY UTILITY AGREES TO DEFEND, INDEMNIFY 
AND HOLD HARMLESS THE CITY, ITS, OFFICERS, AGENTS AND EMPLOYEES 
(EACH AN "INDEMNITEE") FROM AND AGAINST ANY AND ALL SUITS, 
ACTIONS, JUDGMENTS, LIABILITIES, PENALTIES, FINES, EXPENSES, FEES AND 
COSTS (INCLUDING REASONABLE ATTORNEY'S FEES AND OTHER COSTS OF 
DEFENSE), AND DAMAGES (TOGETHER, "DAMAGES") ARISING OUT OF OR IN 
CONNECTION WITH THE ELECTRIC DELIVERY UTILITY'S PERFORMANCE OF 
THIS FRANCHISE, INCLUDING DAMAGES CAUSED BY THE INDEMNITEE'S OWN 
NEGLIGENCE, OR GROSS NEGLIGENCE, OR CONDUCT THAT MAY OR DOES 
EXPOSE AN INDEMNITEE TO STRICT LIABILITY UNDER ANY LEGAL THEORY, 
EXCEPT AS SPECIFICALLY LIMITED HEREIN. 
 
(B) WITH RESPECT TO THE ELECTRIC DELIVERY UTILITY'S INDEMNITY 
OBLIGATION SET FORTH IN SUBSECTION (A), ELECTRIC DELIVERY UTILITY 
SHALL HAVE NO DUTY TO INDEMNIFY AN INDEMNITEE FOR ANY DAMAGES 
CAUSED BY THE SOLE NEGLIGENCE OF THE INDEMNITEE, OR SOLE GROSS 
NEGLIGENCE OF THE INDEMNITEE, OR SOLE CONDUCT OF THE INDEMNITEE 
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THAT MAY OR DOES EXPOSE THE INDEMNITEE TO STRICT LIABILITY UNDER 
ANY LEGAL THEORY. 
 
(C) WITH RESPECT TO THE ELECTRIC DELIVERY UTILITY’S INDEMNITY 
OBLIGATION SET FORTH IN SUBSECTION (A), IF AN INDEMNITEE SUFFERS 
DAMAGES ARISING OUT OF OR IN CONNECTION WITH THE PERFORMANCE 
OF THIS FRANCHISE THAT ARE CAUSED BY THE CONCURRENT NEGLIGENCE, 
GROSS NEGLIGENCE, OR CONDUCT THAT MAY OR DOES RESULT IN 
EXPOSURE TO STRICT LIABILITY, OF BOTH THE ELECTRIC DELIVERY 
UTILITY AND THE INDEMNITEE, THE ELECTRIC DELIVERY UTILITY'S 
INDEMNITY OBLIGATION SET FORTH IN SUBSECTION (A) WILL BE LIMITED 
TO A FRACTION OF THE TOTAL DAMAGES EQUIVALENT TO THE ELECTRIC 
DELIVERY UTILITY'S OWN PERCENTAGE OF RESPONSIBILITY. 
 
(D) WITH RESPECT TO THE ELECTRIC DELIVERY UTILITY’S DUTY TO 
DEFEND SET FORTH HEREIN IN SUBSECTION (A), THE ELECTRIC DELIVERY 
UTILITY SHALL HAVE THE RIGHT TO SELECT DEFENSE COUNSEL, SUBJECT 
TO CITY’S APPROVAL, WHICH WILL NOT BE UNREASONABLY WITHHELD.  
ELECTRIC DELIVERY UTILITY SHALL RETAIN DEFENSE COUNSEL WITHIN 
SEVEN (7) BUSINESS DAYS OF RECEIPT OF CITY’S WRITTEN NOTICE THAT 
CITY IS INVOKING ITS RIGHT TO INDEMNIFICATION UNDER THIS FRANCHISE 
AGREEMENT.  IF ELECTRIC DELIVERY UTILITY FAILS TO RETAIN COUNSEL 
WITHIN SUCH TIME PERIOD, CITY SHALL HAVE THE RIGHT TO RETAIN 
DEFENSE COUNSEL ON ITS OWN BEHALF, AND ELECTRIC DELIVERY UTILITY 
SHALL BE LIABLE FOR ALL REASONABLE AND NECESSARY DEFENSE COSTS 
INCURRED BY CITY, EXCEPT AS LIMITED IN SUBSECTIONS (B) AND (C) OF 
THIS SECTION. 
 

 9.2 Electric Delivery Utility may self-insure to the extent permitted by applicable law 

under any plan of self-insurance, maintained in accordance with sound accounting practices, 

against risks and obligations undertaken pursuant to this franchise and shall not be required to 

maintain insurance; provided that Electric Delivery Utility furnishes the City satisfactory 

evidence of the existence of an insurance reserve adequate for the risks covered by such plan of 

self-insurance. Electric Delivery Utility shall provide the City with evidence of the form and 

basis for insurance coverage or self insurance, as applicable, within thirty (30) days of the 

effective date of this franchise ordinance. Provided however that the Electric Delivery Utility’s 

self-insurance shall provide to the City, its officers, employees and agents, with the same defense 

as would be provided by an insurance carrier and with substantially the same coverage as 

required by other users of the Public Right-of-Way in the City as set forth in Chapter 70 of the 

Code of Ordinances, currently or as it may be amended (or any successor ordinance or 

Page 13 of 19 



   

regulation). Should Electric Delivery Utility elect to change the form or basis of insurance during 

the term of this franchise, Electric Delivery Utility shall notify the City.  Electric Delivery Utility 

shall provide documentation necessary for review by the City of the changed circumstances of 

Electric Delivery Utility.   

  

SECTION 10.  TRANSFERS AND ASSIGNMENT. 

  Prior to assignment, transfer, pledge or other conveyance of its rights, duties and 

obligations under this franchise, except to an affiliated entity, Electric Delivery Utility shall 

obtain prior written consent of the governing body of the City, which consent will not be 

unreasonably withheld or delayed.  For purposes hereof, an “affiliated entity” means Electric 

Delivery Utility’s corporate parent owning more than 50% of the voting shares of Electric 

Delivery Utility, a subsidiary of Electric Delivery Utility’s corporate parent (provided the 

corporate parent owns more than 50% of the voting shares of the subsidiary), a partnership or 

joint venture in which Electric Delivery Utility owns a controlling interest of more than 50%, or 

a subsidiary entity of Electric Delivery Utility in which Electric Delivery Utility owns a 

controlling interest of more than 50%.  Electric Delivery Utility shall provide notice of any 

assignment, transfer, pledge or conveyance to an affiliated entity at the same time it provides 

written notice to the Public Utility Commission. Any assignment, transfer, pledge or other 

conveyance, whether to an affiliated entity or otherwise, shall require the assignee or transferee 

to perform all of the terms and conditions of this franchise. 

 

SECTION 12.  FORFEITURE AND TERMINATION. 

12.1 The City shall notify the Electric Delivery Utility, in writing, of an alleged failure 

of the Electric Delivery Utility to comply with a material provision of this Franchise, which 

notice shall specify the alleged failure with reasonable particularity.  The Electric Delivery 

Utility shall, upon its receipt of such notice, either: 

(a) diligently cure such failure, but in any event within not more than thirty (30) days 

after such receipt; or 

(b) if such failure cannot with due diligence be cured within the said thirty (30) day 

period, then cure such failure within an additional reasonable period of time so long as 
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the Electric Delivery Utility has submitted to the City in writing its plan (including, 

without limitation, the time period) to cure such failure and has commenced curative 

action within the said thirty (30) day period, and thereafter is diligently attempting to cure 

the failure; or 

(c)  if the Electric Delivery Utility reasonably believes that the failure specified in the 

notice from the City is not a failure of a material provision of this Franchise, submit to 

the City within ten (10) days after its receipt of the notice the Electric Delivery Utility's 

written response specifying facts and presenting arguments in refutation or defense of 

such alleged failure (the "Electric Delivery Utility's Defense"). 

 

 12.2 In the event that the Electric Delivery Utility does not comply with subparagraphs 

(a), (b), or (c) above, or if the Electric Delivery Utility does comply with subparagraph (c) above 

but the City, after its review of the Electric Delivery Utility's Defense, nevertheless believes that 

the Electric Delivery Utility has failed to comply with a material provision of this Franchise, the 

City may declare this an Uncured Event of Default, which shall entitle City to exercise the 

remedies provided for in Section 12.3.  Notice of such declaration shall be given to the Electric 

Delivery Utility prior to the City's exercise of any such remedies. 

 

 12.3 Not sooner than seven (7) days following the City's declaration of an Uncured 

Event of Default and the giving of notice of such declaration to the Electric Delivery Utility, the 

City shall be entitled to exercise any and/or  all of the following  remedies: 

 (a) The commencement of an action against Electric Delivery Utility at law for 
monetary damages. 

(b) The commencement of an action in equity seeking injunctive relief or the specific 
performance of any of the provisions, that as a matter of equity, are specifically 
enforceable. 

(c) The commencement of any other action which may be available to the City. 
 

 (d) The termination of this Franchise in accordance with the provisions of Section 
 12.4. 
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12.4 In accordance with the provisions of Section 12.3(d), this Franchise Agreement 

may be terminated upon at least thirty business day’s prior written notice to Electric Delivery 

Utility.  City shall notify Electric Delivery Utility in writing at least fifteen (15) business days in 

advance of the City Council meeting at which the question of forfeiture or termination shall be 

considered, and Electric Delivery Utility shall have the right to appear before the City Council in 

person or by counsel and raise any objections or defenses Electric Delivery Utility may have that 

are relevant to the proposed forfeiture or termination.  The final decision of the City Council may 

be appealed to any court or regulatory authority having jurisdiction within thirty days following 

the effective date of such final decision.  Upon timely appeal by Electric Delivery Utility of the 

City Council's decision terminating the Franchise, the effective date of such termination shall be 

either when such appeal is withdrawn or a court or administrative order upholding the 

termination becomes final and unappealable. Until the termination becomes effective the 

provisions of this Franchise shall remain in effect for all purposes.  The City recognizes Electric 

Delivery Utility’s right and obligation to provide service in accordance with the Certificate of 

Convenience and Necessity authorized by the Public Utility Commission in accordance with the 

Texas Utilities Code. 

 

SECTION 13.  NONEXCLUSIVE FRANCHISE. 

Nothing contained in this Franchise shall ever be construed as conferring upon the 

Electric Delivery Utility any exclusive rights or privileges of any nature whatsoever. 

SECTION 14.  ENTIRE AGREEMENT. 

This Franchise contains all of the agreements of the parties with respect to the subject 

matter covered in this Franchise, and no prior or contemporaneous agreements or understandings 

pertaining to any such matters shall be effective for any purpose, with the exception of the 

Compromise Settlement Release agreement signed by the City on October 24, 2002. 

SECTION 15.  SEVERABILITY. 
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If any section, subsection, sentence, clause, phrase, or portion of this Franchise is for any 

reason held invalid or unconstitutional by any court or administrative agency of competent 

jurisdiction, such portion shall be deemed a separate, distinct, and independent provision and 

such holding shall not affect the validity of the remaining portions thereof. 

SECTION 16.  NON-WAIVER; RIGHTS CUMULATIVE; SURVIVING RIGHTS, 

REMEDIES, AND OBLIGATIONS. 

Failure of the City to declare, or any delay by the City in taking any action in connection 

with, any breach or default of this Franchise by the Electric Delivery Utility immediately upon 

the occurrence thereof shall not constitute or be construed to be a waiver by the City of such 

breach or default, but the City shall have the right to declare any such breach or default at any 

time.  Failure of the City to declare one breach or default of the Electric Delivery Utility does not 

act as a waiver of the City's rights to declare another breach or default.  By entering into this 

ordinance, City does not waive any claim which the City may have under the Prior Electric 

Franchise, except to the extent any such claims were settled in that certain Compromise 

Settlement Release agreement signed by the City on October 24, 2002. Except as otherwise 

provided for herein, the rights and remedies provided by this Franchise are cumulative and the 

use of any one right or remedy by either party shall not preclude or waive its right to use any or 

all other remedies.  Said rights and remedies are given in addition to any other rights the parties 

may have by law statute, ordinance, or otherwise. 

SECTION 17.  GOVERNING LAW. 

This Ordinance shall be governed by and construed in accordance with the laws of the 

State of Texas and the City Charter; and, with respect to any conflict of law provisions, the 

parties agree that such conflict of law provisions shall not affect the application of the law of 

Texas (without reference to its conflict of law provisions) to the interpretation, validity and 

enforcement of this Ordinance.  

 

SECTION 18.  NOTICES. 

 Any notice required to be given from one party to the other party under this Franchise 

shall be in writing and shall be deemed to have been given and received if (i) delivered in person 
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to the address set forth below; (ii) deposited in an official depository under the regular care and 

custody of the United States Postal Service located within the confines of the United States of 

America, proper postage prepaid, and sent by certified mail, return receipt requested, and 

addressed to such party at the address hereinafter specified; or (iii) delivered to such party by 

courier receipted delivery.  Either party may designate another address within the confines of the 

continental United States of America for notice, but until written notice of such change is 

actually received by the other party, the last address of such party designated for notice shall 

remain such party's address for notice. 

 

To the City: 
 

Town of Addison, Texas 
5300 Belt Line Road 
Dallas, Texas  75254 
Attn:  City Manager 

To Electric Delivery Utility: 
 

TXU Electric Delivery Company 
500 N. Akard Street, Suite 13-062 

Dallas, TX  75201  
Attn: Manager Municipal Regulatory Affairs 

 

 SECTION 19.  PARAGRAPH HEADINGS; CONSTRUCTION. 

 The paragraph headings contained in this Franchise are for convenience only and shall in 

no way enlarge or limit the scope or meaning of the various and several paragraphs hereof.  Both 

parties have participated in the preparation of this Ordinance and this Ordinance shall not be 

construed either more or less strongly against or for either party. 

SECTION 20.  THIRD PARTIES. 

This Franchise and each of its provisions are solely for the benefit of the parties hereto 

and are not intended to create or grant any rights, contractual or otherwise, to any third person or 

entity. 
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 First reading of this Ordinance by the City Council of the Town of Addison, Texas 

occurred on the _____day of __________________, 2004. 

 Second reading of this Ordinance by the City Council of the Town of Addison, Texas 

occurred on the _____day of ________________, 2004.  

 DULY PASSED AND APPROVED by the City Council of the City of Addison, Texas 

on the _______ day of ___________________, 2004. 

 

       
APPROVED: 

 
 
      _______________________________ 
      MAYOR 
 
 
 
APPROVED AS TO FORM:  CORRECTLY ENROLLED: 
 
 
_______________________________ _______________________________ 
CITY ATTORNEY            CITY SECRETARY 
 
 
 

 



#R7-1 
 

Council Agenda Item: #R7  
 
SUMMARY: 
Council approval is requested of a resolution authorizing the Town’s intervention in the Atmos 
Energy Company gas cost review before the Railroad Commission. 
 
FINANCIAL IMPACT: 
There is no financial impact associated with this action. Any consultant costs incurred by the 
cities’ steering committee to study the rate increase will be paid by Atmos, which will then 
recoup the costs through the new rates. 
 
BACKGROUND: 
Earlier this year TXU sold its Texas gas system to Atmos Energy Company. Area cities received 
notice that Atmos was filing a three-year gas cost prudence review before the Railroad 
Commission that is styled Gas Utilities Docket (GUD) No. 9530.  This filing is one in a series of 
triennial filings required by the Commission as part of the Final Order in GUD No. 8664, TXU’s 
city gate gas rate case decided in 1997.  The purpose of the filing requirement is to allow a 
periodic review of the prudence of TXU’s gas purchases. 
 
Documentation filed by the Company indicates that TXU purchased 1.93 Bcf of gas during the 
three-year period covered by the review at a total cost of $2.2 billion.  This is twice the cost of 
gas purchases included in TXU’s filing for the previous three-year period.  This is despite the fact 
that one of the representations made by TXU to settle the last prudence review was that it had 
renegotiated a gas purchase contract for an expected benefit to ratepayers of over $20 million.  
For this filing, monthly average costs per MMBTU ranged from $2.34 to $8.17, with the average 
cost being $4.67.  Testimony included in the filing indicates that TXU only sought to lock in 
prices for 35-40 percent of the gas needed to meet its anticipated winter demand during this three-
year period.  Over half of all of the gas purchases were made on the spot market.  If these or other 
purchases are found to be imprudent by the Commission, Atmos will be ordered to pay refunds to 
all of its customers. 
 
The steering committee of cities made an effort recently to negotiate a resolution of the gas 
prudence docket, as well as other outstanding regulatory issues (e.g. rate case expenses from 
GUD No. 9400) with Atmos.  Since Atmos rejected that settlement offer, it is appropriate that 
Cities intervene in Gas Utilities Docket No. 9530 to evaluate the possibility of refunds 
attributable to excessive gas cost purchases 
 
It has been a long-standing policy of the Town to protect the interests of its residents and 
businesses in any utility rate case. The Town is best served by joining the consortium of cities 
that form the steering committee. The attached resolution authorizes the Town’s intervention in 
the filing of the gas cost prudence review. 
 
RECOMMENDATION: 
The Town has been very successful in contesting past gas rate cases. It is recommended Council 
adopt the resolution. 
 



#R7-2 

TOWN OF ADDISON, TEXAS 
 

RESOLUTION NO. ____________ 
 

A RESOLUTION OF THE TOWN OF ADDISON, TEXAS AUTHORIZING 
INTERVENTION BEFORE THE RAILROAD COMMISSION OF TEXAS 
IN GAS UTILITIES DOCKET (GUD) NO. 9530; AUTHORIZING 
PARTICIPATION WITH OTHER CITIES SERVED BY ATMOS 
ENERGY CORPORATION, FORMERLY KNOWN AS TXU GAS 
COMPANY, IN ADMINISTRATIVE AND COURT PROCEEDINGS 
INVOLVING A GAS COST PRUDENCE REVIEW RELATED TO A 
FILING MADE IN SEPTEMBER OF 2004 AS REQUIRED BY THE 
FINAL ORDER IN GUD NO. 8664; DESIGNATING A 
REPRESENTATIVE OF THE CITY TO SERVE ON A STEERING 
COMMITTEE; REQUIRING REIMBURSEMENT OF REASONABLE 
LEGAL AND CONSULTANT EXPENSES 

 
 
 WHEREAS, the Town of Addison, Texas is a customer of Atmos Energy Corporation, 

formerly known as TXU Gas Company, (Atmos/TXU Gas) and a regulatory authority with an 

interest in the rates and charges of Atmos/TXU Gas; and 

 WHEREAS, Atmos/TXU Gas made a filing at the Railroad Commission of Texas on or 

about September 24, 2004, now docketed as GUD No. 9530, for a gas cost prudence review of 

$2.2 billion in previously incurred and billed gas costs; and 

 WHEREAS, the filing made by Atmos/TXU Gas was required by the terms of the Final 

Order of the Railroad Commission in GUD No. 8664; and 

 WHEREAS, ratepayers of Atmos/TXU Gas, including the Town of Addison and its 

residents and businesses would be entitled to a pro rata portion of a refund associated with any 

costs found to have been unreasonable; and 

 WHEREAS, the Town of Addison and its residents and businesses could benefit from 

coordination with other Cities in a review of the reasonableness of the gas costs of Atmos/TXU 
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Gas and the joint participation in the Railroad Commission proceedings and any subsequent 

litigation or appeal related to those gas costs; and 

 WHEREAS, the reasonable costs associated with the participation of Cities in this 

ratemaking proceeding are reimbursable from the Company. 

 
 NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE 

TOWN OF ADDISON, TEXAS THAT: 

 1. Intervention is hereby authorized in GUD No. 9530 and/or any successor docket 

at the Railroad Commission of Texas. 

 2. The City is authorized to cooperate with other Cities within the Atmos/TXU Gas 

system and hereby designates Randolph C. Moravec, Finance Director as a representative to a 

Cities’ Steering Committee that shall direct the efforts of counsel and consultants and the course 

of settlement and/or litigation before the Railroad Commission or of an appeal to any court 

regarding any matter related to the gas cost prudence review filing made by Atmos/TXU Gas in 

2004. 

 3. Atmos/TXU Gas shall promptly reimburse the City’s reasonable costs associated 

with the City’s participation in GUD No. 9530 or any subsequent proceeding. 

 PASSED AND APPROVED by the City Council of the Town of Addison, Texas this 
11h day of January, 2005. 
 
 
 
       ____________________________________ 
       R. Scott Wheeler, Mayor 
ATTEST: 
 
 
By:_____________________________ 
 Carmen Moran, City Secretary 
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